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by  Paul  Myers,  Sociologist  in  the  Denver  Service  Center,  and  Stephen  M.  Bro\m, 
Staff  Attorney  in  the  Office  of  the  Solicitor. 

The  Guide  is  intended  to  provide  BIM   field  managers  and  resource  specialists 
with  an  overview  of  socioeconomic  mitigation  issues  occasionally  faced  by 
public  land  managers.  Though  the  document  does  not  prescribe  policy,  it 
recognizes  tnat  the  primary  responsibility  for  mitigating  community  social  and 
economic  impacts  rests  with  State  and  local  governments.  This  background 
information  should  serve  a  a  valuable  reference  tool  for  managers  and  resource 
specialists. 

Comraents  or  questions  regarding  the  Reference  Guide  should  be  directed  to 
Molly  Brady  in  the  Division  of  Planning  and  Eiivironmental  ODordination  (FTS 
653-8824) .  We  would  appreciate  any  feedback  on  the  content  and  organization 
of  the  material.  Recoimnendations  for  additions  are  also  welcomed  inasmuch  as 
we  intend  to  update  the  Reference  Guide  on  an  as-needed  basis. 


Assistant  Director 
Support  Services 
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Chapter  I 

Introduction 

The  Issue 

Mitigation  is  the  practice  of  reducing  adverse  effects  and  further 
ennancing  beneficial  effects  on  areas  affected  by  natural  resource  uses  or 
developments.  Community  socioeconomic  mitigation  questions  have  been 
persistent  issues  within  the  Bureau  of  Land  Management  (BUM)  and  the  De- 
partment of  the  Interior  during  the  past  decade,  particularly  since  Federal 
coal  and  oil  shale  leasing  activities  resumed  in  the  1970s.  The  questions 
emerged  as  the  agency  projected  very  significant  local  population  and  asso- 
ciated public  service  demand  changes  in  its  mineral  leasing  documents  and 
associated  environmental  assessment  documents..  This  has  resulted  in  an 
ongoing  dialogue  between  BLM  and  other  participants  in  processes  dealing 
witn  ener^iy  mineral  development  and  community  change, 

Anong  the  uncertainties  have  been  the  range  of  BLM  mitigation  author- 
ities, its  appropriate  position  relative  to  State  and  local  authorities  and 
requirements,  variations  in  its  position  in  planning,  leasing,  and  permit- 
ting activities,  and  the  handling  of  mitigation  measures  in  environmental 
assessments.   Many  of  these  considerations  have  remained  unsettled. 
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Socioecoaouiic  mitigatioa  questioas  have  been  widespread,  as  well  as 
duraoie.  Autxiority  and  operational  issues  affect  the  entire  array  of 
participants  involved  in  Federal  mineral  leasing  and  other  resource  pro- 
grams,  included  are: 

1.  State,  county,  tribal,  and  municipal  officials 

2.  Advocacy  and  voluntary  organizations 

3.  Project  proponents  and  other  private  sector  firms 

4.  Bii"!  managers  and  staff  at  all  organizational  levels 

It  has  been  and  remains  commonly  agreed  upon  that  eventually  State  and 
■Local  authorities  must  respond  to  changes  in  community  conditions  caused  by 
nearby  resource  developments.  However,  the  manner  in  which  BLM  exercises 
its  responsibilities  and  carries  out  its  roles  in  facilitating  this  response 
nas  been  variable.  BLM  Has  responded  on  a  case-by-case  basis,  depending  on 
State  ana  community  policies  and  practices.  The  use  of  this  approach  is 
xikely  to  continue  in  tne  future. 

Purpose  of  me  dociment 

i'hib  Reference  Guide  is  intended  to  provide  an  overview  of  socio- 
economic mitigation  issues  occasionally  faced  by  public  land  managers. 
Xnough  it  does  not  prescribe  policy,  it  recognizes  that  the  primary 
respouaioility  for  mitigating  community  socioeconomic  impacts  rests  with 
State  and  xocal  governments.  The  document  includes  a  description  of  the 
le^ai,  legislative,  regulatory,  and  practical  administrative  environments  in 
>ftuxcn   Bu'i,  relative  to  community  impact  mitigation,  has  roles. 
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BLM  managers,  social  science  and  resource  specialists,  and  non-Bureau 
participants  In  mitigation  processes  should  find  this  document  useful  for 
achieving  a  better  understanding  of  and  more  effectively  responding  to 
situations  requiring  socioeconomic  mitigation. 

Contents 

The  Guide  is  organized  to  provide  the  reader  with  thorough 
jurisdictional  coverage  of  community  Impact  mitigation.  First,  some  basic 
mitigation  concepts  are  discussed  In  Chapter  II.  Federal,  State,  and  local 
jurisdictional  issues  are  addressed  in  Chapter  III.  Both  of  these  sections 
are  essentially  background  components  of  the  Reference  Guide.  They  are 
included  for  readers  who  may  lack  familiarity  with  some  basic  socioeconomic 
mitigation  concepts. 

BLM's  situation  relative  to  community  mitigation  is  described  in  Chap- 
ter IV.  Key  legislative  materials  are  identified  and  discussed.  Examples 
of  BLM  mitigation  activities  are  also  Incorporated  Into  this  chapter. 

Mitigation  approaches  of  other  Federal  agencies  (Chapter  V) ,  Indian 
tribal  mitigation  issues  (Chapter  VI),  several  State  government  mechanisms 
(Chapter  VII),  and  local  government  strategy  discussions  (Chapter  VIII)  are 
in  turn  furnished  to  users  of  the  Reference  Guide.  The  intent  is  to  provide 
a  well-rounded  understanding  of  the  multiple  jurisdictions  affecting  and 
affected  by  resource  development  socioeconomic  mitigation  programs  in  the 
West .   No  single  agency  or  jurisdiction  operates  independently  of  others  in 
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taese  processes.  Also,  since  private  sector  project  proponents  are  central 
actors  in  these  processes,  Caapter  IX  is  devoted  to  a  report  on  corporate 
activities  iu  coaununity  growth  management. 

'Xtie  Reference  Guide  * s  Chapter  X  was  prepared  by  the  Solicitor's  Office 
of  the  Department  of  the  Interior.  It  provides  an  overview  of  relevant  case 
law  and  le^ai.  opinion  on  social  and  economic  mitigation.  Materials  In  this 
section  are  somewhat  inconclusive  with  regard  to  legal  interpretation.  This 
reflects  a  lack  of  definitive  legislation  and  focused  case  law  on  the 
suDjects  covered.  Nevertheless,  this  chapter  should  be  particularly  useful 
to  bureau  employees  involved  in  mitigation  processes. 

The  final  section,  Ciiapter  XI,  is  composed  of  references  on  socio- 
economic mitigation  for  readers  interested  in  additional  source  materials. 
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Chapter  II 

Social  and  Economic  l\Aitigation  of  Resource  Development 

Proposals 


Introduction 

Mitlgatioa  of  socioeconomic  Impacts  of  resource  developments  Is  a  topic 
that  Is  not  subject  to  complete  capture  using  a  fixed  hierarchy  or  sequence 
of  principles  and  findings.  This  document  Is  mainly  organized  on  the  basis 
of  Institutions  and  the  activities  of  these  Institutions  relative  to 
mitlgatioa.  Given  the  array  of  jurisdictions  and  authorities,  this  is  the 
most  natural  and  straightforward  way  to  'present  the  needed  material. 

However,  the  exclusive  use  of  such  an  approach  discourages  coverage  of 
several  realities  that  intervene  and  thus  modify  the  actions  of  the  several 
involved  institutions  in  mitigation  situations.  These  factors  slice  across 
and  through  the  institutional  settings.  They  are  not  particularly  unique  to 
BLM.  Rather,  they  apply  regardless  of  the  particulars  of  any  given  mitiga- 
tion case . 


Users  of  this  document  should  be  aWare  of  these  basic  factors,  covered 
in  this  ctoapter,  as  they  use  or  proceed  through  the  institutional  coverages 
tnat  follow  in  later  chapters. 
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Proposal  modlflcatioQ  and  enhanceiaeat  of  coaaunity  capacity 

Ouce  a  socioeconomic  effect  of  a  proposal  has  been  identified  and 
judged  to  be  adverse,  there  are  only  two  basic  ways  to  relieve  the  effect. 
The  first  method  available  is  the  alteration  of  the  proposal  or  aspects  of 
tne  proposal's  implementation.  This  can  be  done  by  changing  the  design,  the 
location,  the  implementation  schedule,  or  scale  of  the  project.  These  mea- 
sures may  oe  planned  to  reduce  the  intensity  of  the  effects  by,  for  example, 
timing  the  construction  period  or  periods  so  that  fewer  workers  are  imported 
into  tne  affected  area.  This  serves  to  reduce  through  time  the  population 
effects  of  the  operation. 

In  tne  BiH,  the  oest  example  of  using  a  sctiedule  adjustment  to  mitigate 
socioeconomic  impacts  is  found  in  the  proposed  Resource  Management  Plan 
(kMP)  for  the  Piceance  Basin  in  Colorado  where  the  potential  for  rapid 
growth  accompanying  oil  shale  development  was  a  major  concern.  In  that 
plan,  a  population  growtn  threshold  or  carrying  capacity  was  established. 
Tne  implementation  scnedule  for  oil  shale  development  may  be  adjusted  if 
population  growth  exceeds  the  threshold.  The  intent  is  to  avoid 
unnecessarily  burdensome  growth  impacts  on  affected  communities.  See 
Chapter  IV  for  a  more  detailed  discussion  of  the  use  of  thresholds  to 
mitigate  adverse  socioeconomic  impacts. 

A  case  study  report  in  Chapter  V  on  a  Bureau  of  Reclamation  project  in 
Arizona  serves  as  an  example  of  proposed  design  changes  that  resulted  in 
precoustruction  mitigation  of  adverse  local  socioeconomic  effects  that  would 
nave  otuerwise  occurred. 
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Enhaacement  of  community  capacity  in  responding  to  changes  is  the 
second  general  set  of  mitigation  strategies.  If  shortfalls,  deficits,  or 
other  difficulties  are  expected,  it  is  possible  to  design  programs  that  are 
based  on  the  anticipation  or  occurrence  of  these  problems.  The  collection 
of  such  programs  is  veiry  diverse,  ranging  from  the  direct  provision  of 
housing  for  employees  to  prepayment  of  taxes  to  bolster  community  revenues 
to  coincide  with  service  and  facility  demands. 

Most  mitigation  approaches  tied  to  natural  resource  development 
proposals  are  in  the  community  enhancement  category.  Host  communities  are 
generally  viewed  as  more  adaptable  than  proposals.  There  are  many  reasons 
for  this  situation.  The  fixed  and  often  extremely  limited  location  of  some 
resources  is  a  primary  factor.  Transportation  costs  and  systems,  along  with 
processing  and  market  locations,  are  frequently  major  siting  decision 
elements.  Necessary  scale  of  operations  to  insure  efficiency  and  economic 
feasibility  may  limit  engineering  options.  Scheduling  is  often  driven  by 
interest  rates,  financial  arrangements,  and  delivery  and  labor  contracts. 

These  characteristics  of  large-scale,  centralized,  primary  natural 
resource  development  projects  do  not  mean  that  implementation  alternatives 
should  not  or  cannot  be  closely  examined.  There  are  cases  in  which  genuine 
options  are  available  and  these  options  deserve  attention. 

However,  this  document  is  focused  on  community  enhancement.  This  is 
consistent  witn  the  great  bulk  of  legislative  and  permitting  processes  and 
with  the  mitigation  activities  carried  out  by  a  variety  of  institutions. 
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fliti^atlon  of  different  types  of  resource  deveJ-opaenta 

Ttie  Bureau  of  Laud  Maaagement  and  other  Federal  or  State  agencies 
maaa^e  tiie  use  of  many  resources,  Including  rangeland,  wildlife  habitat, 
cultural  and  recreational  resources,  watersheds,  forests,  and  minerals, 
lylanageuient  of  each  of  these  resources  affects  the  human  environment  and 
persons  who  use  them.  However,  the  direct  human  consequences  of  management 
cnanges  for  several  of  these  programs  Is  quite  dispersed.  Infrequent, 
minimally  Intense  and  not  significant  In  terms  of  magnitude.  Often  effects 
on  indiviauals,  rather  than  communities,  are  most  prominent.  For  example. 
Individual  llvestocK  grazing  permittees  are  most  directly  affected  by 
rangeland  policies  and  practices.  "Die  socioeconomic  Impacts  on  communities 
in  many  cases  are  so  small  tnat  they  are  Immeasurable. 

Xne  major  UUrl  activity  tiiat  can  have  large-scale.  Intense,  and  durable 
commuaity  consequences  is  leasing  and  permitting  for  the  development  of 
coal,  oil  Shale,  and  hard  rocic  resources.  These  minerals  are  usually 
developed  by  only  a  single  or  few  proponents,  require  large-scale  operations 
to  oe  economically  feasible,  and  typically  have  a  large  number  of  employees 
concentrated  in  one  or  two  locations.  The  community  Impacts  of  oil  and  gas 
development,  on  the  other  hand,  are  generally  less  straightforward.  Such 
aevelopments  Involve  a  large  number  of  firms,  each  of  which  employ 
relatively  few  employees  at  exploration  and  development  locations.  The 
acclvities  (exploration,  production,  maintenance)  are  often  widely  dispersed 
in  time  and  space.  This  is  a  mucn  different  situation  than,  for  example, 
coal  mining,  which  carries  a  more  predictable  construction  and  operation 
sciieauie  as  well  as  concentration  of  a  large  number  of  local  employees. 
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For  these  reasons,  this  documeat  Is  directed  toward  major,  centralized 
mineral  production  or  conversion  activities  and  their  community  consequences. 

Adequacy  of  Information  and  certainty  of  project  proposals 

As  a  general  rule,  It  Is  fair  and  accurate  to  state  that  as  Informa- 
tion on  a  project  proposal  Increases,  so  does  the  precision  and  workability 
of  the  associated  mitigation  design.  This  may  be  self-evident  but  deserves 
attention.  There  have  been  occasions  In  mitigation  situations  when  the 
match  between  available  Information  and  mitigation  proposals  has  been  faulty. 

The  sequence  of  considering  mineral  development  proposals  In  BLM,  for 
example,  begins  In  land  use  planning.  It  Is  seldom  feasible,  given  the  many 
uncertainties,  to  define  specific  mitigation  strategies  at  this  point  In  the 
process.  The  resource  development  proposals  are  so  generalized  that  many 
broad  assumptions  would  be  needed  In  order  to  create  refined  mitigation 
designs.  Nevertheless,  socioeconomic  mitigation  Is  usually  first  addressed, 
primarily  In  generic  terms.  In  land  use  planning. 

The  second  stage,  activity  planning.  Is  more  definitive  than  the  land 
use  planning  stage  In  terms  of  the  nature  and  location  of  development 
proposals.  In  the  coal  program,  for  example,  tracts  are  delineated  and 
leasing  levels  proposed  and  considered  during  activity  planning.  The 
development  of  coal  leasing  proposals  presents  the  first  genuine  opportunity 
to  project  community  Impacts.  These  quantified  projections  provide  the 
magnitude  of  the  community  consequences  that  may  occur  as  a  result  of 
developing  a  tract  or  series  of  tracts.   The  number  and  types  of  soclo- 
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ecoaouiic  tecanical  assumptioas  regarding  development  are  more  refined  than 
tnose  tiiat  would  be  made  in  land  use  planning.  Hiere  is  more  information 
availaDle  on  the  scale,  schedule,  and  interrelationships  between  potential 
aevexopments  tnan  has  been  previously  accessible. 

Even  nere,  thougn,  at  the  leasing  stage,  it  is  likely  that  mitigation 
measures  would  be  quite  generalized.  There  remain  many  uncertainties  on  the 
specifics  of  tue  developments.  This  would  most  likely  be  the  case  when  a 
coijpetitive  leasing  situation  exists  and  no  proponent  or  developer  from  the 
private  sector  is  identified. 

i>eruiitting  is  the  final  pre-construction  phase  of  the  multiple  phase 
management  process.  While  BLI'l  has  authority  to  permit  rights-of-way  for 
trausiflission  lines,  pipelines,  and  the  like,  most  energy  development  per- 
mxtting  activity  occurs  witnin  otner  Federal  agencies  (for  example j,  the 
Office  of  Surface  Mining)  and  at  the  iitate  or  local  government  levels.  It 
is  at  tnis  stage  of  development  tnat  mitigation  measures  are  most  precisely 
and  feasioly  planned.  Detailed  information  on  the  project  and  the  private 
sector  proponent  is  available.  Ihe  number  and  type  of  assumptions  are 
reauced  and  refined,  allowing  more  focused  and  realistic  planning  among  all 
affected  jurisdictions  and  parties. 

Ttte  main  point  here  is  that  there  should  be  correlation  between  cer- 
tainty of  information  on  the  project  ana  specificity  of  community  mitigation 
proposals.  Detailed  mitigation  requirements  at  early  stages  of  the  develop- 
ment process  are  not  likely  to  be  effectively  focused  on  the  issues  that 
will  eventually  ue  identified  at  later  points  in  the  process. 
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Types  of  mitigation  measures 

There  are  three  general  types  of  mitigation  measures  to  enhance  com- 
munity capacity  to  undergo  change.  These  are:  (1)  information  sharing, 
(ii)  cooperation,  and  (3)  direct  intervention. 

The  first  type,  iaformation  sharing,  often  is  not  recognized  as  a  miti- 
gation measure  in  itself,  perhaps  because  of  its  widespread  prevalence. 
Federal  and  State  agencies,  through  the  environmental  assessment  process, 
prepare,  with  variable  specificity,  information  on  the  local  economic, 
demographic,  fiscal,  service-facility,  and  social  consequences  of 
implementing  a  proposal.  This  information  is  distributed  to  officials  and 
other  publics,  giving  them  both  an  opportunity  to  respond  to  the  proposals 
and,  as  important,  an  information  base  for  planning. 

An  example  of  an  information  sharing  mechanism  is  the  Colorado 
Cumulative  Impacts  Task  Force  designed  to  assure  that  Federal,  State,  and 
local  offices,  along  with  project  proponents,  work  from  a  common  information 
and  analytical  base  for  the  projection  of  socioeconomic  effects.  This 
program's  implementation  meant  that  all  parties  agreed  on  basic  baseline 
information,  forecasts  on  the  future  without  the  action,  and  common 
assumptions  regarding  impact  projections. 

Cooperation  is,  at  least  explicitly,  less  prevalent  as  a  measure  than 
tne  other  two  types.  This  label  usually  applies  to  suggestions  or 
requirements  that  a  developer  actively  coordinate  with  local  representatives 
on  project  planning  and  implementation.   For  example,  it  has  been  proposed 
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tnat  deveiOf»ers  in  certaiu  locales  provide  ongoing  reports  to  and  consult 
witti  county  couuaissiouers  and  other  officials  on  a  periodic  basis.  Such 
monitoring  processes  give  local  officials  an  ongoing  data  base  on  project 
status,  eiaployuient ,  deviations  from  previous  plans,  and  effectiveness  of 
mitigation  measures  tnat  nave  been  put  into  place.  This  monitoring  approach 
is  now  oemg  successfully  used  in  the  Gillette,  Wyoming  area.  It  is  funded 
by  a  consortium  of  companies  witn  projects  in  tne  area. 

/Vnotner  example  of  cooperation,  clearly  different  than  information 
snaring,  is  tne  location  of  a  community  liaison  in  tne  host  community. 
I'nougu  generally  funded  by  the  company,  this  person  may  or  may  not  be  a 
couipauy  employee.  Regardless,  community  officials  have  an  available, 
clearly  designated  person  witn  wnom  they  can  interact . 

Direct  Intervention  refers  to  efforts  to  enhance  the  benefits  or  mini- 
mize tue  negative  changes  that  are  expected  or  have  resulted  from  develop- 
ment. Most  discussions  of  community  mitigation  center  on  this  type  of  mea- 
sure. It  is  the  most  visiole  and  expensive  of  the  three  types.  Examples  of 
direct  intervention  include  employee  nousing,  employee  transportation,  pre- 
payment of  taxes,  recreational  program  assistance,  direct  financial  subsi- 
dies, employment  preference  and  similar  mechanisms  that  are  designed  to  help 
insure  tiiat  tne  development  avoids  jeopardizing  community  stability  or,  at 
least,  minimizes  disruption.  The  private  sector  developer(s)  is  often  the 
source  of  tnis  assistance  although  the  funds  may  pass  through  State 
^overuxaeut  or  otner  entities  before  reaching  affected  localities.  An 
example  of  pass-turougn  funding  is  a  State  severance  tax  which  is  targeted 
to  communities  affected  by  nearby  development. 
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Mltlgatloa  objectives 

Some  comiauaity  processes  are  subject  to  mitigation.  The  timely  provi-* 
sion  of  commuaity  services  and  facilities  can  be  enhanced  through  special 
efforts  on  the  part  of  local  officials  and  the  private  sector.  Housing, 
schools,  transportation,  medical  care,  planning,  law  enforcement,  recrea- 
tion, and  other  such  requirements  fall  into  this  range  of  development  con- 
sequences. 

Other  local  effects,  however,  are  not  mitigable,  or  can  be  only  indi- 
rectly influenced.  Included  are  community  social  processes  such  as  the 
change  from  informal  rural  social  settings  to  more  urbane,  formal  relation- 
ships, from  a  relatively  homogeneous  to  a  more  diverse  population,  and  from 
a  cohesive  to  a  more  segmented  community.  These  changes  often  occur  in 
concert  with  community  growth.  Most  mitigation  interventions  do  not  direct- 
ly apply  in  responding  to  these  affects. 

Indeed,  conventional  mitigation  measures  may  contribute  to  the  inten- 
sity, duration  or  magnitude  of  these  local  social  life  changes.  An  example 
would  be  in  tne  field  of  law  enforcement.  Increased  funding  for  a  local  law 
enforcement  agency  often  results  in  a  larger,  more  professionalized  staff. 
Tnis  in  turn  may  reduce  the  familiarity  and  trust  that  local  residents  feel 
toward  the  agency  and  its  officers,  at  least  during  initial  construction 
pnases. 
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Tnere  is  no  reason  to  avoia  acKnowledgiag  that  some  changes  associated 
witn  commuaity  ^rowtn  are  aot  directly  mitigable.  jttiey  are  readily  recog- 
nizable. These  aforementioned  types  oi  affects  are  virtually  intrinsic 
consequences  of  growth  but  there  is  frequently  a  lack  of  consensus  as  to 
wnetner,  all  tnings  considered,  these  changes  are  beneficial  or  adverse. 
Even  witnin  the  same  nousenold,  the  effects  may  be  judged  beneficial  to  one 
person  and  considered  adverse  to  another.  Eventually,  these  judgements  rest 
ou  individual  and  collective  values  regarding  the  potential  tradeoffs  be- 
tween economic  development  and  possible  accompanying  social  disruption. 

Su^ested  and  required  aeasurea 

It  is  useful  to  distinguish  between  mitigation  measures  that  are  sug- 
gested by  tae  leasing  or  permitting  agency  and  those  that  are  required . 
bu^tiested  measures  are  mitigation  ideas  that  are  not  included  within  the 
autnorities  of  tne  authorizing  agency.  No  one  is  required  to  implement  the 
program  or  idea  but  it  is  considered  to  be  an  approach  which  would 
effectively  assist  in  responding  to  an  expected  effect. 

Required  measures  may  be  included  in  the  contract,  lease,  or  permit  be- 
tween the  autnorizing  agency  and  the  developer  of  the  resource.  Stipula- 
tions attaciied  to  a  lease  are  an  example  of  a  required  measure.  One  avenue 
for  dealing  with  tne  lack  of  information  specificity  previously  discussed 
and  lor  complying  witn  some  key  case  law  in  this  area  is  for  the  leasing 
agency  to  require  ttiat  the  project  developer  comply  with  all  valid  and  appli- 
CdDle  Scate  and  local  laws  or  regulations  covering  such  development,  so  long 
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as  tiiese  requirements  neither  prohibit  nor  make  uneconomical  the  proposed 
operation.  This  may  appear  duplicative  but  in  fact  bolsters  the  position  of 
local  authorities  in  terms  of  their  leverage.  Symbolically,  it  makes  a  clear 
statement  that  the  authorizing  Federal  agency  has  real  intentions  to  require 
the  proponent  to  cooperate  with  host  communities. 

Enforceaient  of  required  measures  • 

It  has  been  suggested  that  insuring  that  project  proponents  comply  with 
requirements  for  off -site  community  mitigation  is  problematic.  Furthermore, 
it  is  widely  believed  that  these  requirements  are  more  difficult  to  enforce 
than  conventional  on-site  physical,  biological,  or  cultural  measures.  It  is 
recognized  here  that  social  and  economic  measures  are  different  than  more 
traditional  measures  in  natural  resource  agency  settings  that  address  ar- 
chaeological, mined  land  reclcunation,  water  quality,  and  similar  issues. 

The  main  differences  between  physical-biological  measures  and  socio- 
economic measures  are  straightforward.  Physical-biological  measures  are 
typically  applied  to  on-site  or  near-site  conditions.  Thus,  they  are  read- 
ily accessible  for  compliance  information.  This  facilitates  the  examination 
of  mitigation  activities  relative  to  the  requirements.  Socioeconomic  miti- 
gation programs  and  processes  are  implemented  off  the  development  site  and 
thus  are  monitored  at  the  host  community  or  communities. 

Other  differences  follow  from  this  on-site,  off -site  distinction.  BLM 
lacks  jurisdiction  over  county,  board,  and  municipal  functions.   Socio- 
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ecoQoiaic  measures  are  often  cnree-party  (agency,  proponeat,  and  community) 
agreemeats  rather  ttiau  two-party  (ageacy  aad  proponent)  agreements.  Bius, 
ouce  a  requireiaent  is  formalized ,  tne  responsibility  for  its  maintenance 
stiifts  to  trie  comiiiunity  and  the  proj-jnent,  with  BLM  in  a  facilitation- 
liiediation  role. 

Informal  legal  opiuion  from  the  Interior  Solicitor's  Office  on  estab- 
lisniug  ana  maintaining  responsibility  for  compliance  with  a  required  mea- 
sure suggests  simply  tnat  the  requirement:  (1)  be  clearly  stated,  (2)  be 
precise  to  tne  maximum  feaslDle  extent  on  performance  standards,  and  (3) 
contain  remedies  invoxviag  a  claim  of  breach.  (The  context  of  this  opinion 
was  la  considering  a  proposed  socioeconomic  stipulation  for  a  Bureau  coal 
lease. ) 

An  example  will  serve  to  clarify  these  ideas  on  enforcement.  If  the 
Bureau  (arter  identifying  an  adverse  effect,  determining  an  appropriate 
mecnanism  to  respond  to  the  effect,  and  establishing  responsibility)  chooses 
to  xntervene,  then  the  following  type  of  special  stipulation  might  be  pre- 
pared. It  is  clear,  contains  performance  standards,  and  carries  a  remedy 
ror  resolution  of  a  grievance. 


The  lessee  snail  suomit  the  following  information  to  the  Commis- 
sioners of  Black  Rock  County,  the  Mayor  and  Council  of  the  City  of 
v^uasar,  aad  tlie  Board  of  the  BlacR  Rock-i^uasar  School  District: 

jirect  project  employment  (Historical,  present,  and  projected 
on  a  quarterly  basis)  for  main  contractors  ana  subcontractors 
and  lessee  persouuex. 

iistimated  inairect  local  employment  (historical,  present,  and 
projected  on  an  annual  basis). 
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Total  local  population  attributable  to  the  project 
(historical,  present,  and  projected  on  an  annual  basis). 

Number  of  school  children,  by  grade,  attributable  to  the 
project  (historical,  present,  and  projected  on  an  annual 
basis)  . 

Local  taxes  paid  by  the  lessee  (historical,  present,  and 
projected  on  an  annual  basis),  by  jurisdiction. 

This  information  shall  be  prepared  and  submitted  on  a  semi-annual 
basis  during  the  construction  phase  of  lease  operations,  and  on 
an  annual  basis  during  the  production  phase  of  the  lease 
operations. 

Representatives  of  the  lessee  shall  be  available  to  discuss  these 
reports  with  designated  recipients  of  the  reports  during  regu- 
larly scheduled  meetings,  upon  request  of  the  local  officials. 

Srioula  local  officials  judge  that  the  lessee  has  failed  to  satis- 
factorily comply  with  these  performance  standards,  unless  other- 
wise voided  or  modified  by  the  mutual  consent  of  the  affected 
parties,  then  they  have  the  right  and  responsibility  to  commu- 
nicate a  formal  protest  to  the  State  Director,  Bureau  of  Land 
Management.  The  State  Director  will  in  turn  utilize  all  practi- 
cal means  at  his  disposal  to  reconcile  the  situation  to  the  satis- 
faction of  all  affected  parties. 


This  example  may  be  an  appropriate  stipulation  in  an  area  of  potential 
Federal  mineral  leasing  in  which  local  governments  lack  the  ability,  through 
State  permitting,  to  acquire  timely  and  relevant  project  information.  As 
sucn,  it  would  be  valuable  to  local  officials  with  planning,  budgeting,  and 
programming  responsibilities.  Preparation  of  such  reports  would  impose 
minimal  cost  on  the  lessee,  relative  to  other  measures.  Finally,  it  removes 
the  agency  from  a  direct  compliance  role  and  puts  it  into  a  reconciliation 
role  between  the  directly  affected  parties.  Enforcement  involves  negotia- 
tion, with  significant  leverage  available  to  agency  officials. 

Even  given  these  practices,  however,  the  question  of  enforcement  of 
community  mitigation  measures  remains  an  issue.  While  the  principles  are 
the  same  as  for  project  site  measures,  the  use  of  enforceable  socioeconomic 
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stipulations  does  represent  a  change  from  traditional  on-site  conditions, 
i'uey  represent  a  coinmitment  of  tJie  Federal  government  to  be  concerned  with 
local  socioeconomic  consequences  of  its  resource  management  decisions.  The 
liureau's  jurisdiction  is  not  extended,  but  recognition  of  other,  local  juris- 
dictions, and  their  needs,  is  explicitly  made. 

Assmaptloas  In  eavlronaental  asaesanents 

I'reatment  of  community  mitigation  in  environmental  assessments  and 
environmental  impact  statements  is  an  ongoing  issue.  Should  the  preparing 
agency  include  sucn  measures  in  its  analysis  of  effects?  Does  this  depend 
on  tne  autnority  of  the  agency,  as  to  whether  the  measures  are  suggested  or 
required?  new  snould  measures  committed  to  by  the  applicant  in  permitting 
be  incorporated  into  the  assessment? 

Tuese  are  ongoing  questions  witnout  clearcut  or  standardized  answers, 
une  tning  is  clear,  however.  If  the  preparing  agency  ignores  mitigation 
measures  that  will  liKely  oe  applied,  then  the  portrayal  of  negative  conse- 
quences is  exaggerated,  to  ttie  point  of  being  unrealistic. 

i'or  example,  if  BLd  is  considering  coal  leasing  in  a  State  with  strong 
siting  legislation,  sucn  as  Wyoming  or  Utah,  it  is  known  that  the  proposal 
will  undergo  State  review  for  implementation  and  tnat  the  proponent,  di- 
rectly or  indirectly,  will  be  responsible  for  responding  to  projected  ad- 
verse effects.  However,  tne  specifics  of  the  measures  are  unknown  at  the 
leasing  sta^e.  Tnis  places  the  leasing  agency  in  a  potentially  awkward 
situation.   The  choice  may  be  between  (1)  projection  of  unmitigated  effects, 
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wHicii  are  improbable  and  may  appear  severely  adverse  (at  least  on  paper)  or 
(2)  speculation  on  non-Bureau  measures  that  will  be  required  by  other  juris- 
dictions at  a  later  stage  in  the  leasing-permitting  process. 

The  typical  approach  has  been  to  project  an  unmitigated  future,  without 
incorporating  information  on  mitigation  programs  that  will  emerge  from  State 
or  local  review.  However,  guidance  from  the  Council  on  Environmental  Qual- 
ity (FR,  Vol.  46,  No.  55,  March  23,  1981,  pp.  18026-18039)  suggests  that 
"all  relevant,  reasonable  mitigation  measures  that  could  improve  the  project 
are  to  be  identified,  even  if  they  are  outside  the  jurisdiction  of  the  lead 
agency  .  .  .".  Furthermore,  "to  ensure  that  environmental  effects  of  a 
proposed  action  are  fairly  assessed,  the  probability  of  the  mitigation  mea- 
sures being  implemented  must  also  be  discussed." 

These  statements  serve  to  legitimize  more  realistic  environmental  as- 
sessments, including  socioeconomic  assessments.  They  provide  an  opening  for 
BlM  out  of  the  apparent  dilemma  described  above.  Clearly,  treatment  of 
socioeconomic  mitigation  is  not  simply  a  matter  of  "all  or  nothing,"  but 
rather  a  shaded  area  in  which  judgement  must  be  applied. 
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Chapter  III 

Roles  and  Responsibilities  of  Various  Government 
Levels  in  Community  Mitigation 

Introduction 

There  are  nistorical  and  ongoing  questions  on  the  proper  roles  of  Fed- 
eral, State,  and  local  governments  in  community  social  and  economic  mitiga- 
tion. This  is  natural  and  predictable  as  similar  questions  exist  in  other 
public  policy  areas  such  as  housing,  health  care,  education,  welfare,  law 
enforcement,  and  natural  resources.  Issues  of  public  budgeting,  policy  and 
program  direction,  degree  of  centralization,  and  appropriate  level  of  local 
autonomy  are  inherent  in  the  American  system  of  government.  Community 
socioeconomic  mitigation  is  thus  merely  a  single  collection  of  ongoing 
questions  in  a  Host  of  similar  issues  spread  throughout  the  multiple  levels 
of  government  in  the  United  States, 

Appreciation  of  these  issues,  even  as  they  change  and  evolve,  is  essen- 
tial to  persons  participating  in  mitigation  processes.  Therefore,  as  an 
introduction  to  sections  that  follow,  a  summary  paper  by  John  Gilmore  is 
presented  in  this  chapter.  John  Gilmore  of  the  Denver  Research  Institute 
has  excellent  credentials  to  address  this  topic.  He  has  been  a  central 
figure  in  social  and  economic  assessments  and  mitigation  of  mines,  power 
plants,  and  military  installations  in  the  West  for  the  past  decade.  His 
clients  have  included  several  government  agencies,  at  all  levels,  and 
private  sector  development  firms.   He  and  his  colleagues  have  been  active  in 
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growth  management,  as  well  as  analysis  and  assessment.  His  qualifications 
tor  interpreting  what  nas  happened  and  what  may  happen  in  the  future  in  this 
field  are  very  solid. 

The  paper  outlines,  in  a  general  way,  the  potentials  and  limitations  of 
Federal,  State,  and  local  authorities  in  responding  to  changes  brought  on  by 
industrialization  of  rural  areas.  Gilmore  does  a  good  job  of  capturing  the 
issues,  based  ootn  on  his  experiences  and  empirical  findings,  in  a  direct, 
oDservational  style.  There  are  only  a  couple  of  points  to  be  made  on  the 
Gilmore  paper,  which  is  a  clear  and  balanced  presentation  on  social  and  eco- 
nomic mitigation  roles  of  several  government  entities, 

first,  he  does  not  distinguish  between  the  various  Federal  agencies 
with  regara  to  their  responsibilities.  For  example,  the  Geological  Survey, 
alii  and  Office  of  Surface  Mining  are  each  functional  USDI  participants  in 
the  leasing  and  mining  of  Federal  coal.  Yet,  each  is  guided  by  different 
pieces  of  legislation  and  regulation  with  fundamentally  different  mitigation 
charters  as  well.  Other,  similar  situations  are  found  throughout  the  fed- 
eral government  and  within  the  Department  of  the  Interior.  :i3ie  Gilmore 
paper  collapses  these  organisations  into  a  single,  monolithic  Federal 
Government  category.  This  suits  the  purpose  of  his  paper  but  it  may  repre- 
sent an  oversimplification. 

Second,  his  statements  on  the  marginal  quality  of  Interior  environ- 
mental assessments  for  community  planning  purposes  are  accurate.  Recog- 
nition of  Che  reasons  for  these  deficiencies  is  absent,  however.   BLM's 
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rejjioaal  coal  assessments,  for  example,  are  based  on  broad  assumptions  and 
involve  little  or  no  specific  evidence  on  scheduling,  proponent,  transpor- 
tation, work  force,  and  similar  types  of  information  that  would  be  avail- 
able in  the  permitting  of  a  plant  or  mine.  They  are  not  intended  to  be 
local  planning  documents.  In  concert  with  ongoing  Federal  concern  about 
conducting  local  planning  ventures,  these  factors  prohibit  the  detailed 
analysis  and  forecasting  for  which  Gilmore  and  his  associates  are  often 
employed . 

Thus,  improvement  of  the  social  and  economic  sections  of  some  Federal 
assessments  may  not  oe  as  straightforward  as  Gilmore  has  proposed  and  there 
are  real  questions  as  to  whether  they  should  be,  given  followup  permitting 
at  tne  Federal,  State,  and  local  level. 

Regardless  of  these  remarks,  the  paper  is  a  concise  and  readable  over- 
view of  the  array  of  issues  before  participants  in  community  impact  miti- 
gation. Wnile  one  may  not  agree  entirely  with  its  generalizations,  its 
statements  are  direct  and  deserving  of  attention,  based  as  they  are  on  both 
empirical  study  and  personal  observation. 


III-3 


III-4 


EXHIBIT  i    I 

I 


OBSERVATIONS  AND  COMMENTS  ON 

THE  ROLES  OF  FEDERAL,  STATE,  AND  LOCAL  GOVERNMENTS 

IN  SOCIOECONOMIC  IMPACT  MITIGATION 


Presented  at: 

Alaska  Symposium 

on 

Social,  Economic,  and  Cultural  Impacts 
of  Natural  Resource  Development 


Alaska  Pacific  University 
Anchorage,  Alaska 


27  August  1982 


by: 

John  S.  Gilmore 

Senior  Research  Fellow 

Industrial  Economics  and  Management  Division 

University  of  Denver  Research  Institute 

Denver,  Colorado  80203 


OBSERVATIONS  AND  COMMENTS  ON 

THE  ROLES  OF  FEDERAL,  STATE,  AND  LOCAL  GOVERNMENTS 

IN  SOCIOECONOMIC  IMPACT  MITIGATION 


Most  talks  with  titles  as  ponderous  as  this  one  start  out  spe- 
cifying assumptions  and  offering  definitions.   First,  let  me  specify  an 
assumption  I  am  not  making.   This  paper  is  not  based  on  the  assumption 
that  socioeconomic  impact  mitigation  is  needed  for  every  major  construc- 
tion project  regardless  of  location. 

Sometimes  there  are  few,  if  any,  discernible  socioeconomic 
problems  from  large  projects.   This  paper  addresses  those  projects  which 
may  be  susceptible  to  significant  socioeconomic  impacts.  My  colleagues 
and  I  have  observed  that  such  projects  are  usually  characterized  by 
remoteness  from  good-sized  towns  and  from  large,  skilled  construction 
work  forces.   They  often  are  being  built  in  regions  of  very  low  popula- 
tion density,  and  they  are  apt  to  be  projects  of  a  large  or  very  large 
scale.   They  may  be  built  in  or  near  communities  whose  culture  is  not 
accustomed  to  or  compatible  with  large-scale  and  sudden  industrialization 
and  the  people  it  may  find  necessary  to  bring  in  to  achieve  completion  of 
the  projects. 

So,  many — maybe  even  most — of  the  large  construction  projects  in 
the  United  States  do  not  raise  questions  about  socioeconomic  impacts  and 
impact  mitigation.  This  paper  addresses  those  projects  where  mitigation 
may  be  or  clearly  is  important. 

The  Meaning  of  Mitigation 

Now,  for  definitions.   Mitigation  is  here  defined  as  the  equitable 
and  timely  distribution  of  the  benefits,  and  avoidance  and/or  amelioration 
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of  negative  socioeconomic  effects  of  industrial  activities  or  projects. 
These  are  the  positive  and  negative  impacts  respectively. 

Equitable  Distribution  of  Benefits 

The  major  categories  of  the  potential  benefits  include  new  jobs, 
additional  personal  income,  additional  tax  base,  greater  diversity  of 
opportunities  and  of  culture  in  the  community  (if  this  is  considered 
beneficial),  and,  usually,  eventual  improvement  in  public  and  private 
facilities  and  services  (see  Exhibit  I). 

The  exhibit  labels  these  as  potential  beneficial  socioeconomic 
effects,  and  their  potential  is  better  realized  if  they  are  timely. 
If  many  new  jobs  are  available,  they  may  require  bringing  in  outsiders  in 
order  to  fill  skill  requirements  before  there  is  additional  tax  base  in 
the  affected  jurisdiction  to  generate  public  revenues  for  public  ser- 
vices.  Neither  the  newcomers  nor  the  old-timers  then  may  be  adequately 
served  by  local  government.   Even  where  there  is  a  local  labor  pool  and 
job  preference  agreements  can  be  enforced,  e.g.,  projects  on  land  governed 
by  tribal  councils  or  similar  organizations,  extensive  training  may  be 
necessary  and  may  require  substantial  effort  by  both  appropriate  levels 
of  government  and  the  innovators  of  the  industrial  activity  or  project. 
If  there  is  greater  personal  income  before  there  are  more  and  better 
facilities  and  services,  both  public  and  private,  prices  may  be  driven  up 
and  inflation  afflict  those  who  are  not  enjoying  the  higher  personal 
incomes . 

The  potential  for  the  benefits  may  not  be  fully  realized,  then, 
if  the  community  and  the  project  are  not  prepared  to  help  make  these 


III-7 


EXHIBIT  I.  POTENTIAL  BENEFICIAL 
SOCIOECONOfllC  EFFECTS  OR  IMPACTS 

d  New  jobs 

d  Greater  personal  income 

e  Additional  tax  base 

0  Greater  diversity  of  opportunities  and  culture  in  the 
community  (if  deemed  beneficial) 

0  More  and  better  facilities  and  services,  both  public 

AND  private 
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effects — all  of  which  represent  change — beneficial.   Furthermore, 
equitable  distribution  is  not  inevitable.   To  achieve  it,  the  benefi- 
ciaries of  the  positive  impacts  should  largely  be  the  same  groups  and  the 
same  people  bearing  the  negative  impacts.   This  is  a  considerable  chal- 
lenge to  impact  management. 

Potential  Negative  Effects 

The  positive  or  beneficial  effects,  which  may  even  be  windfalls 
for  some  communities  or  jurisdictions,  are  usually  accepted  quietly.   The 
negative  effects,  on  the  other  hand,  are  potentially  damaging  to  both  the 
project  and  the  community.   They  can  generate  concern  and  disruption  and 
they  certainly  challenge  business-as-usual  management  on  the  part  of  both 
government  and  the  project  sponsor.   These  are  the  problems  which  can  be 
counted  upon  to  be  well-publicized  and  which  bring  substantial  social 
and  political  pressures  for  mitigation. 

We  have  found  three  generic  categories  of  negative  impacts  in  the 
problem-type  boom  communities  we  have  been  involved  with.   These  are: 

•  Market  failures — where  existing  private  sector  mechanisms  for 
furnishing  goods  and  services  don't  work. 

•  Shortfalls  in  government  facilities  and  services — where  local 
and  possibly  state  governments  find  themselves  unable  to  meet 
their  responsibilities  of  providing  for  the  public  health, 
safety,  and  welfare  of  a  fast-growing  and  changing  population. 

•  Social  and  political  disruption — where  the  normal  mechanisms 
for  accommodating  population  growth  are  unable  to  function 
under  extraordinary  stress. 

These  situations,  which  may  exist  singly  but  more  often  exist  in 

some  combination  of  all  three,  may  well  be  aggravated  by: 

•  Failures  of  external  institutions  or  systems  which  usually  help 
support  the  community 

•  Uncertainty 
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These  are  described  in  somewhat  more  detail  in  Exhibit  II.   These 
are  the  sorts  of  problems  which,  in  the  lower  48  states,  have  been  found 
in  the  Gillettes,  the  Rock  Springs,  the  Grants,  and  the  Colstrips — the 
notorious  problem  boom  towns.   These  have  led  to  political  backlash 
against  both  the  firms  sponsoring  the  projects  and  against  incumbent 
officials.   They  have  led  to  project  overruns  in  time  and  in  money. 
These  are  the  challenges  to  impact  management  or  impact  mitigation. 

Some  Major  Issues  of  Socioeconomic  Impact  Mitigation 

Three  of  the  major  issues  concerning  mitigation  are: 

•  What  are  the  roles  in  socioeconomic  impact  mitigation  of  the 
various  levels  of  government? 

•  What  is  the  role  of  the  firm  sponsoring  the  project  or,  in 
more  complex  cases,  the  firms  sponsoring  a  number  of  projects 
in  impact  mitigation? 

•  Should  a  large-scale  'project  go  ahead  (a)  if  mitigation  costs 
to  the  project  are  so  great  that  they  would  make  the  project 
economically  infeasible  or  (b)  if  extensive  mitigation  is 
needed  but  is  for  some  reason  impossible? 

In  reverse  order,  I  hope  that  the  panels  and  all  of  us  informally 
will  discuss  the  third  question  on  the  problems  of  projects  with  mitiga- 
tion requirements  which  make  a  project  infeasible,  or  where  mitigation  is 
impossible.   On  the  second  issue.  Bill  Metz  will  present  extensive  infor- 
mation on  industry  mitigation  efforts  (a  brief  excerpt  from  an  earlier 
paper  is  appended  to  this  paper).   Finally,  the  remainder  of  this  paper 
will  discuss  the  first  issue  raised  above — the  roles  of  various  levels  of 
government  in  socioeconomic  impact  mitigation. 


% 
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EXHIBIT  II.  GENERIC  CATEGORIES 
OF  NEGATIVE  EFFECTS  OR  IiTACTS 

e  f^rket  failures— where  sudden  increases  in  local  demand  for 
labory  housing^  commercial  capital^  and  public  capital  are  not 
met  by  existing  market  mechanisms  at  any  acceptable  price 
because  of  risk  premiums  in  pricing  or  non-existent  supply, 

0  Shortfalls  in  government  facilities  and  services—where  local 
(and  possibly  state)  governments  lack  fiscal  resources^  exper- 
tise^ AND  experience  IN  PROVIDING  THE  SERVICES  AND  FACILITIES   -. 
NEEDED  TO  ACCOMMODATE  A  GROWING  POPULATION^  OR  WHERE  GOVERNMENTS 
ARE  UNWILLING  OR  UNABLE  TO  MAKE  THE  INVESTMENTS  NECESSARY  TO 
PROVIDE  THEM. 

e  Social  (and  political)  disruption— where  existing  relationships 

AND  SYSTEMS  BREAK  DOWN  BECAUSE  OF  STRESSES  FROM  GROWTH  AND  FROM 
conflict  BETWEEN  THE  EXISTING  POPULATION  AND  THE  NEWCOMERS. 

Complicated  by: 

0  Inadequacies  and  breakdowns  in  exogenous  institutions  or 

SYSTEMS— examples  ARE  RESPONSE  FAILURES  IN  SECONDARY  MORTGAGE 
MARKETS^  GOVERNMENTAL  IMPACT  ASSISTANCE  PROGRAMS^  STATE- 
FURNISHED  TRANSPORTATION  SYSTEMS^  STATE  SCHOOL  ASSISTANCE 
PROGRAMS, 

0  Uncertainty— RESULTING  from  problems  with  technology^  markets^ 

PROJECT  sponsor's  CASH  FLOW^  LABOR^  WEATHER^  REGULATION^  SUP- 
PLIERS^ OR  LACK  OF  CREDIBLE  INFORMATION  ON  PROJECT  EMPLOYMENT 
LEVELS  AND  SCHEDULES. 
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Roles  of  Levels  of  Government 

The  discussion  will  be  based  on  several  criteria,  leading  to 
generalizations  comparing  roles  and  capabilities  and  on  subjective 
comments  (see  Exhibit  III).   The  criteria  are: 

•  Responsibilities 

•  Authority  to  mitigate  or  require  mitigation 

•  Limitations  observed  in  at  least  some  cases 

•  Examples  of  strengths  and  weaknesses 

Federal,  state,  and  local  government  mitigation  roles  will  be 
compared  by  these  criteria.   The  comments  on  state  governments  are  to 
some  extent  applicable  to  Indian  tribes  as  court  decisions  continue  to 
expand  the  taxing  and  regulatory  authority  of  tribal  organizations; 
however,  there  is  so  much  variation  among  the  tribal  governments  that  it 
is  less  useful  to  generalize  about  them  than  generalizing  about  the 
considerably  different  state  and  local  governments. 

The  federal  government.   The  federal  government's  responsibili- 
ties often  result  from  its  actions  which  trigger  socioeconomic  impacts. 
These  include  making  resources  available  on  federal  lands,  issuing 
permits  for  activities  on  federal  lands  or  in  other  fields  of  regulation 
such  as  nuclear  power  plants,  or  in  legislating  changes  in  the  siting 
factors  relevant  to  the  location  of  industrial  activity,  e.g.,  the  Clean 
Air  Act.   The  federal  government  may  also  bring  about  socioeconomic 
impacts  as  a  result  of  the  location  and  construction  of  its  own  facili- 
ties, such  as  many  of  the  schemes  for  the  proposed  MX  missile  system. 

The  federal  government's  authority  to  become  at  least  peripherally 
involved  in  impact  mitigation  comes  most  broadly  from  the  National 
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Environmental  Policy  Act  of  1969  and  its  requirement  for  environmental 
impact  statements  (EISs),  including  discussions  of  socioeconomic  impacts. 
Certain  governmental  regulatory  processes  are,  in  fact,  based  on  informa- 
tion carried  in  the  environmental  impact  statements,  including  regulatory 
actions  by  the  Nuclear  Regulatory  Commission,  the  old  Federal  Power 
Commission  and  its  successor  agencies,  and  various  agencies  in  the 
Department  of  Interior.   The  authority  to  participate  in  mitigation 
activities  was  granted  federal  agencies  under  the  Coastal  Zone  Management 
Act,  Section  601  of  the  Coal  Conversion  Act,  and  in  the  supporting 
legislation  authorizing  and  appropriating  funds  for  such  specialized 
projects  as  deployment  of  the  Trident  weapons  system. 

There  are  several  limitations,  practically  speaking,  on  all  of 
these  authorities.   In  most  cases,  the  lead  agencies  preparing  EISs  do 
not  require  mitigation  of  any  ijnpacts  off  the  site  of  the  activity  they 
are  acting  on.   The  Office  of  Surface  Mining  attempted  to  impose  socio- 
economic impact  mitigation  stipulations  on  the  ilojo  Caballo  Mine  in 
Wyoming,  but  this  effort  was  blocked  by  the  Department  of  Interior. 
Other  federal  permitting  agencies  have  generally  been  hesitant  to  take 
this  authority  very  far. 

Both  the  Coastal  Zone  Management  Act  mitigation  program  and  the 
Section  601  program  have  largely  come  to  a  halt  as  a  result  of  federal 
decisions  to  neither  budget  nor  appropriate  funds  for  their  continuation. 
A  very  partial  substitute  would  be  action  by  either  executive  or  legisla- 
tive branches  assuming  current  deductibility  from  corporate  income  tax  of 
industrial  costs  of  mitigation.   The  mitigation  efforts  for  the  Trident 
deployment  in  Kitsap  County,  Washington,  were  largely  limited  to  money 
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for  bricks  and  mortar  and  made  no  provision  for  the  costs  of  operating 
and  maintaining  the  nev;  facilities — which  some  local  people  found 
inappropriate  as  delay  followed  delay  in  the  deployment. 

My  subjective  view  of  the  strengths  and  weaknesses  of  federal 
impact  mitigation  measures  includes  the  following.   The  majority  of  the 
members  of  Congress  are  not  from  nor  are  they  representing  communities 
which  consider  themselves  vulnerable  to  negative  socioeconomic  impacts 
from  industrialization.   Therefore,  it  seems  unlikely  that  they  will 
provide  for  anything  but  selective  impact  assistance/mitigation  programs, 
such  as  those  connected  with  weapons  systems  deployment  or  very  large 
federal  projects. 

So  far,  such  federal  programs  have  generally  been  based  on  forecasts 
and  future-oriented  assessments,  such  as  those  in  EISs,  and  in  socioeco- 
nomic matters  these  statements  are  usually  inadequate.   More  specifically, 
EISs  rarely  address  socioeconomic  impact  mitigation  needs  with  accuracy 
nor  attempt  to  place  responsibilities  for  mitigating  them.   This  could, 
of  course,  be  improved  if  the  EIS  described  longer  term  mitigation 
programs  more  responsive  to  the  monitoring  of  changes  in  projects  and 
thus  to  changes  from  impacts  originally  anticipated.   It  is  doubtful  that 
a  statement  prepared  by  a  federal  agency  can  afford,  politically,  to 
specify  the  nature  of  many  socioeconomic  problems  and  the  responsibility 
for  dealing  with  them,  and  some  EISs  tend  to  parrot  boom  town  conven- 
tional wisdom  or  conventional  mythology  rather  than  to  do  careful  analy- 
sis and  forecasting. 

Finally,  some  of  the  federal  assistance  programs  have  been  at 
best  erratic  in  their  application.   The  Coastal  Zone  Management  program 
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has  been  successful  in  some  states,  but  others  have  found  it  to  be  a 
bureaucratic  nightmare,  and  the  601  program  has  been  largely  oriented  to 
certain  types  of  bricks  and  mortar  construction  without  necessarily  being 
responsive  to  local  needs,  e.g.,  for  indoor  recreation  facilities  in  cold 
climates. 

My  personal  and  admittedly  subjective  comments  on  federal  govern- 
ment roles  are  that  environmental  impact  statements  could  be  made  much 
more  effective  in  analyzing  baseline  conditions  and  in  specifying  the 
likelihood  of  various  types  of  negative  impacts.   They  also  would  be 
greatly  improved  if  they  dealt  with  net  impacts,  allowing  for  mitigation 
efforts  included  in  the  proposed  action  by  the  project  sponsor  rather 
than  producing  what  are  often  "worst  case"  analyses,  even  though  they  may 
not  be  specified  as  such.   And,  quite  importantly,  most  of  the  statements 
I  have  read  recently  fail  to  adequately  handle  the  beneficial  effects. 

Another  potential  federal  role  is  in  dealing  with  a  newly  devel- 
oping problem,  both  in  some  of  the  lower  48  states  and,  from  what  I 
recently  read,  in  Alaska:   the  difficulty  in  explaining  to  foreign 
firms  and  investors  the  need  for  money  to  be  spent  by  a  firm  on  mitigat- 
ing socioeconomic  impacts.   Federal  government  spokesmen  may  enjoy 
credibility  with  foreign  investors  whether  or  not  they  have  it  with 
state  and  local  government  people  in  this  field  of  socioeconomic  impact 
mitigation. 

My  summary  comment  on  the  federal  government's  role  is  that 
it  is  the  level  of  government  with  the  most  resources  but  with  the  least 
responsiveness  to  local  needs  and  occasionally  the  least  comprehension  of 
the  local  situation.   However,  it  is  the  only  entity  with  the  resources 
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to  provide  the  mitigation  assistance  necessary  on  very  large-scale 
projects  justified  by  and  clearly  identified  with  the  national  interest. 

State  government.   The  primary  responsibility  of  state  government 
is  to  provide  for  the  public  health,  safety,  and  welfare,  and  some  of 
this  function  (including  some  of  their  police  power)  is  delegated  to 
local  governments.   The  states  also  are  responsible  for  implementing  some 
federal  programs,  and  some  states  have  legislated  roles  for  themselves  in 
the  siting  and  permitting  of  various  projects  and  industrial  activities 
and  in  providing  socioeconomic  impact  assistance  programs. 

The  states  have  authority  to  levy  many  types  of  taxes,  and  some 
parts  of  their  taxing  authority  are  also  delegated  to  local  government. 
The  states  transfer  both  federal  and  state  funds  to  local  government. 
They  retain  the  authority  and  furnish  the  financing  for  most  highway 
construction  and  maintenance,  courts,  corrections,  and  other  services. 
Some  states  have  their  own  environmental  policy  acts  and  a  variety  of 
types  of  land  use  authority  which  they  usually  share  with  local  government 

Some  states  are  limited  in  what  they  can  do  to  carry  out  their 
responsibilities  with  constitutional  inhibitions  on  incurring  debt  or 
transferring  state  funds  to  local  government.   Many  states  have  imposed 
spending  limits  upon  themselves  and  all  presently  face  the  decline  or 
loss  of  federal  funds  which  they  have  counted  upon  in  recent  years.   The 
quality  of  expertise  available  in  state  government  varies.   Many  of  the 
states  find  it  easy  to  recruit  bright  young  public  administrators  and 
planners,  but  it  is  often  difficult  for  them  to  keep  experienced  public 
managers  because  of  rigid  personnel  systems  and  salary  ceilings. 
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Many  of  the  states,  through  their  legislatures,  are  respon- 
sive to  new  problems,  although  this  is  usually  more  in  a  reactive  mode 
than  in  anticipation.   Exceptions  occur  if  an  announced  future  project  is 
frightening  enough,  e.g.,  the  request  by  a  utility  for  enough  State  of 
North  Dakota  water  to  supply  20  coal  gasification  plants.  Legislators 
can  be  counted  upon  to  respond  quickly  if  enough  of  their  constituencies 
seek  help.   They  are  in  a  position  to  legislate  taxes  where  these  are 
politically  acceptable  and  they  often  have  access  to  royalties  from  their 
own  or  federal  lands.   Under  the  reserved  rights  doctrine,  many  states 
probably  have  more  versatility  to  deal  with  problems  than  they  take 
advantage  of. 

The  states  probably  have  the  best  balance  of  authority  and 
responsibility  and  resources  to  deal  with  socioeconomic  impacts.   However, 
they  need  cooperation  from  both  federal  and  local  government  as  well  as 
from  the  sponsors  of  the  impacting  projects  to  be  able  to  carry  out 
effective  mitigation.   Some  experimental  state  institutions  are  currently 
seeking  to  achieve  this  cooperation  voluntarily  (rather  than  through  the 
police  power),  e.g.,  the  Utah  Process,  the  Colorado  Joint  Review  Process. 

Local  government.   Counties,  townships,  boroughs,  cities,  special 
districts,  and  towns  have  many  of  the  responsibilities  for  public  health 
and  safety  and  some  welfare  activities  delegated  to  them,  plus  education, 
streets,  and  other  locally  used  public  facilities  and  services. 

Local  governments  have  some  authority  delegated  them  by  the 
states  under  the  police  power  and  usually  taxing  power  with  substantial 
limitations,  although  this  varies  greatly  from  state  to  state.   Local 
governments  usually  administer  land  use  controls,  sometimes  in  concert 
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with  the  states  and  sornetimes  with  considerable  delegation  of  authority 
to  the  local  entity,  and  this  authority  may  provide  for  some  industrial 
permitting  and  socioeconomic  mitigation  stipulations  by  the  local  govern- 
ments . 

Many  local  governments,  particularly  in  small  communities,  are 
understaffed  and  self-limited  to  handling  routine  matters.   Elected 
officials  may  have  great  concentrations  of  available  authority,  e.g., 
county  commissioners  in  some  states  may  have  executive,  legislative,  and 
quasi-judicial  authority.   However,  a  change  in  the  makeup  of  such  a 
small  group  as  a  board  of  county  commissioners  makes  the  standards  and 
precedents  which  they  set  volatile  and  subject  to  change.   Local  govern- 
mental entities  are  often  uncooperative  with  other  jurisdictions,  and  it 
is  particularly  unusual  for  one  to  share  its  tax  revenues  with  another. 
This  presents  a  particular  problem  for  a  municipality  \^ich  houses  the 
people  involved  in  construction  and  operation  of  a  new  industrial  activ- 
ity, but  which  doesn't  have  any  ability  to  capture  ad  valorem  or  excise 
tax  revenues  generated  by  that  facility  or  activity. 

The  strengths  and  weaknesses  of  local  government  start  out  with 
the  fact  that  local  government  is  usually  closest  to  socioeconomic 
problems  but  is  apt  to  have  the  least  resources  for  anticipating,  under- 
standing, and  solving  these  problems.   The  volatility  and  unpredict- 
ability of  local  government  actions  in  the  absence  of  state  or  federal 
standards  or  requirements  may  make  it  difficult  for  incoming  industry  or 
any  other  private  investors  to  carry  out  their  roles  effectively.   Local 
elected  officials  are  apt  to  concentrate  only  on  negative  fiscal  impacts 
which  affect  their  budgeting  and  may  or  may  not  seek  help  from  various 
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constituencies  in  identifying  and  dealing  with  other  types  of  negative 

impacts . 

Subjectively  speaking,  local  governments  will  be  most  responsive 
(often  reacting  after  the  fact)  to  socioeconomic  problems,  but  usually 
have  the  least  resources  with  which  to  deal  with  them.   An  urgent  role 
for  local  government  is  to  participate  and  cooperate  with  the  other 
parties-at-interest  in  mitigation  planning,  implementation,  and  monitoring. 

Summary  and  Conclusion 

I  have  raised  three  of  the  major  issues  concerning  socioeconomic 
mitigation: 

•  What  are  the  roles  of  various  levels  of  government  in  socio- 
economic mitigation? 

•  What  is  the  role  of  the  fiirm  or,  in  more  complex  cases,  the 
firms  sponsoring  projects  in  a  given  region? 

•  Should  a  project  go  ahead  if  prospective  socioeconomic  mitiga- 
tion costs  to  the  firm  apparently  make  that  project  not  eco- 
nomically feasible  or  if  adequate  mitigation  is  impossible? 

This  paper  has  dealt  only  with  the  first,  the  roles  of  the  three  levels 

of  government. 

The  federal  government  during  the  Nixon,  Ford,  Carter,  and  Reagan 
administrations  has  not  been  very  responsive  or  dependable  as  a  source  of 
help  in  socioeconomic  impact  mitigation.   Probably  the  simplest  fix  that 
could  come  by  executive  branch  action  would  be  useful  socioeconomic 
sections  in  EISs,  but  this  mere  compliance  with  existing  law  would 
require  staff  additions  which  are  presumably  limited  by  the  present 
budgetary  situation. 

Local  government  certainly  must  participate  and  cooperate  in 
socioeconomic  impact  mitigation  efforts,  but  it's  a  dangerous  gamble  for 
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both  the  incoming  project(s)  and  the  communities  themselves  if  local 
governments  have  a  lead  role  which  gives  them  too  much  responsibility 
without  adequate  authority,  standards,  and  resources. 

The  states  appear  to  have  the  best  balance  of  authority,  respon- 
sibility, responsiveness,  and  resources.   The  states,  however,  must  be 
able  to  count  on  assistance  from  both  federal  and  local  government,  as 
well  as  from  industry,  if  we  are  to  see  socioeconomic  mitigation  ade- 
quately protecting  both  communities  and  industrialization  efforts  in 
communities  which  are  susceptible  to  significant  impacts. 
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APPENDIX* 

Impact  Management 

I'll  move  toward  concluding  by  suggesting  that  this  Rocky  Mountain 
Region  is  evidently  more  vulnerable  to  boom  town  problems  than  the  rest 
of  the  lower  A8  states.   I'll  also  suggest  that  an  increasing  body  of 
managerial  knowledge  is  evolving  for  anticipating,  avoiding,  or  dealing 
with  these  problems.   This  is  impact  management,  the  function  of  assuring 
that  the  three  population  accommodation  mechanisms  do  not  break  down,  or 
of  finding  substitutes  for  them. 

First,  in  greatly  simplified  form,  is  our  socioeconomic  impact 
management  format  or  checklist  (Exhibit  IV).   I'll  concentrate  on  the 
Reconnaissance  stage,  which  is  designed  to  warn  if  there  may  be  boom  town 
problems  in  an  area  (if  so,  a  greater  management  effort  is  needed)  or  if 
the  prospective  project  is  probably  home  free. 

This  map  (Exhibit  V)  shows  two  things:   (1)  population  density 
and  (2)  the  locations  of  12  power  plant  construction  projects  where  we 
recently  did  retrospective  case  studies  of  socioeconomic  impacts.   The 
tendency  of  project  management  to  spend  money  on  impact  mitigation/ 
management  efforts  varied  inversely  with  population  density,  as  shown  in 
Exhibit  VI.   The  projects  with  mitigation  programs  are  checked.   (The 
seeming  exception,  Bellefonte,  is  a  large  nuclear  plant  with  a  very  large 
work  force.   The  others,  except  for  San  Onofre,  are  fossil-fueled  plants.) 


*Excerptcd  from  John  S.  Gilmore,  "Socioeconomic  Implications  of 
Changing  Energy  Conditions,"  Regional  Energy  Issues:   An  Invitational 
Seminar  of  the  Conference  Board,  Denver,  Colorado,  M^rch  18,  1981. 
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EXHIBIT  IV.   SOCIOECONOMIC 
IMPACT  MANAGEMENT  FORMAT 

i)        Preliminary  Vulnerability  Reconnaissance 

1)  Characteristics  of  entering  firm  or  industry  projects(s) 

2)  Preliminary  regional  reconnaissance  and  screening^ 
leading  to  first  approximation  of  impact  area/ impact 
center(s) 

3)  First  approximation  needs  identification  and  identifi- 
cation OF  positive  impacts 

^)  Define  analyses  needed 

5)  Identification  of  obvious  project-related  conflicts 

Vulnerability  Analysis  • 

1)  Party-at- interest  and  constituency  identification 

2)  Analysis  of  impact  centers^  now  and  in  future 

3)  Analysis  by  generic  categories  of  negative  impacts 

Comparisons  of  Communities^  vulnerabilities  and  strengths 

Remedial  Analysis  and  Impact  Management  Design 

1)  Responsibility  and  capability  analysis^  by  generic 
growth  management  functions 

2)  Unmet  needs>  present  and  prospective 

3)  Intervention  requirements 

^)  Needed  institutional  inventions 

5)  Test  management  design (s)  against  uncertainty 

Assessment  of  Residual  (or  Net)  Negative  and  Positive  Impacts 

Overall  Growth  Management  Implementation 

1)  Negotiations 

2)  Actions  by  individual  parties-at-interest 

3)  Institutions  for  cooperative  actions 

^)  Cooperative  actions  by  several  parties,  including 
remedial  distribution  of  positive  impacts 

)  5)  Monitoring  and  revision 
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EXHIBIT  VI.  POPULATION  DENSITIES  OF 
POWER  PLANT  STUDY  AREAS  AND  IMPACT 
MITIGATION  LEVELS  DURING  CONSTRUCTION 


CASE 


LOCATION  OF 
PLANT 


PEOPLE  PER 
SQUARE  MILE 
IN  IMMEDIATE  COUNTY 


San  Onofre 

San  Diego  Co.^  California 

319 

Wyman 

Cumberland  Co.^  Maine 

219 

Homer  City 

Indiana  Co.^  Pennsylvania 

96 

Bellefonte* 

Jackson  Co,>  Alabama 

35 

/* 

Newton 

Jasper  Co.^  Illinois 

22 

/ 

Fayette 

Fayette  Co.^  Texas 

19 

> 

Clay  Boswell 

Itasca  Co..  Minnesota 

33 

/ 

Coal  Creek 

McLean  Co..  North  Dakota 

5 

/ 

Cholla 

Navajo  Co,.  Arizona 

5 

/ 

CORONADO 

Apache  Co..  Arizona 

3 

// 

Laramie  River 

Platte  Co..  Wyoming 

3 

/  / 

BOARDMAN 

Morrow  Co..  Oregon 

3 

/  / 

^        Some  mitigation 

/  /  Considerable  mitigation 

*Very  large  work  force  for  nuclear  plant. 

Source:  EPRI  Report 
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So,  given  our  low  population  densities,  the  Rocky  Mountain  states 
are,  potentially,  socioeconomic  impact  country.   The  Colorado  Front 
Range,  the  Wasatch  Front,  and  the  Phoenix-Tucson  area  are  exceptions. 
Generally,  however,  the  more  remote  communities  in  this  region  are  apt  to 
have  trouble  absorbing  or  diffusing  population  in-migration  attracted  by 
large  energy  projects.   Parts  of  Central  Appalachia  offer  the  only  major 
counterpart  in  other  resource-rich  regions. 

Examination  of  highway  networks  and  Census  reports  are  the  next 
Reconnaissance  task.  Finally,  a  check  of  who  else  (or  what  else)  is  in 
the  neighborhood  is  useful.  Are  there  potential  or  actual  resource  use 
conflicts?  Cultural  conflicts?  Does  a  locality  have  recent  history  of 
industrialization,  or  no  such  history? 

If  a  firm  is  planning  a  large  project  in  what  is  identifiable  as 
impact  country,  the  existence  of  preconditions  and  proj*.  •:  characteristics 
for  boom  town  problems  can  be  checked,  and  the  project  characteristics 
can  be  reviewed.   These,  as  displayed  in  Exhibits  VII  and  VIII,  have  been 
precursors  of  bad  boom  town  situations.*   (These  again  are  drawn  "rom 
observation  and  experience.)  They  are  largely  self-explanatory. 

If  a  project  is  proposed  for  a  locality  in  impact  country  where 
some  of  these  preconditions  or  characteristics  exist,  more  extensive 
socioeconomic  impact  management  efforts  are  doubtless  indicated. 

Such  impact  management  is  not  broadly  customary.   It  requires 
innovative,  politically  sensitive  managerial  talent.   It  inevitably  takes 


€ 


*These  were  all  "business-as-usual"  boom  towns,  e.g.,  nobody  did 
anything  out  of  the  ordinary  to  prepare  for  extraordinary  events. 
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EXHIBIT  VII. 

PRECONDITIONS  FOR  VULNERABILITY: 

BUSINESS-AS-USUAL  BOO.M  TOWN  PHENO.^iENA 


•  Short  Notice  of  Project 


e  Little  Preparation  by  Local  Government  or  Industry 


•  No  Planning  Process  in  Community 


0  Limited  Local  Government  Facilities^  Expertise 
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EXHIBIT  VIII. 
DANGEROUS  CHARACTERISTICS  OF 
INCOMING  PROJECT 


e  Construction  Work  Force  In-Migration  Leading  to 
Population  Growth  Rates  of  15%  or  FIore  for  Years 

d  High  Differentials  Between  Temporary  Construction- 
Induced  Population  and  Permanent  Population 
Increment  (e.g.^  5  or  10  to  1) 

e  Fragmented  Project  Ownership  and  Management 

0  Project  Management  Posture  Leading  State  or  Locals 
to  Infer  "They  Won't  Listen"  or  "Theysa\  'That's 
Your  Problem'," 
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place  under  conditions  of  great  uncertainty.   It's  no  easier  to  do  well 
than  other  management  functions.   But  it  can  be  important — short  term  and 
long  term. 
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Chapter  IV 

Community  Mitigation 
and  the  Bureau  of  Land  Management 

Overview  of  Chapter 

This  chapter  Is  divided  into  three  sections.   The  first  section  describes 
several  general  principles  and  practices  which  are  relevant  to  BLM  socio- 
economic mitigation  activities. 

The  second  section  identifies  the  legislative-regulatory  background  which 
atfects  socioeconomic  mitigation  in  the  BLM  minerals  programs.  The  following 
laws  and  regulations  are  discussed:  the  National  Environmental  Policy  Act 
(N£PA);  the  Council  on  Environmental  Quality  Regulations  on  NEPA;  The  Federal 
Land  Policy  and  Management  Act  (FLPMA);  The  Mineral  Leasing  Act  (MLA);  and  The 
Federal  Coal  Leasing  Amendments  Act  (FCLAA).  Two  other  programs,  payments-in- 
lieu  of  taxes  and  Oregon  and  California  forest  lands  revenues  distribution, 
are  not  included  because  these  are  non-mineral,  formula-based  programs  only 
indirectly  tied  to  the  themes  of  this  Guide. 

The  third  section  includes  examples  of  BUM  socioeconomic  mitigation 
activities  in  the  oil  siiale  program.  Altnough  several  BLM  field  offices  have 
addressed  community  impact  mitigation  issues,  the  examples  are  drawn  from 
Colorado  wtiere  a  variety  of  approacnes  were  used  to  facilitate  mitigation  of 
potential  adverse  community  effects  associated  with  oil  shale  development. 
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General  Prladples  and  Practices 


i.   Primary  responsibility  tor  community  laitigation  rests  with  State  and 
local  government. 


tiLA^B  role  in  community  social  and  economic  mitigation  is  secondary  to 
State  ana  local  units  of  government.  Councilpersons ,  commissioners,  State 
legislators,  and  otner  officials  are  ultimately  responsible  for  providing 
services  and  facilities  at  the  community  level. 

liLM,  and  the  Department  of  the  Interior,  may  provide  information  and 
other  assistance,  sanction  local  activities,  legitimize  community  and 
project  proponent  agreements,  and  cooperate  with  responsible  officials  to 
the  fullest  extent  feasible.  However,  Federal  representatives  must  be  aware 
ana  respectful  of  local  autonomy  and  authority.  Just  as  Interior  officials 
are  accountable  for  Federal  programs  and  sensitive  to  their  mandated  roles 
in  resource  development,  so  must  they  recognize  the  proprieties  of  local 
discretionary  decision  maKing.  To  do  otherwise  would  be  a  form  of 
preemption. 

2,        Identification  and  assessment  of  local  socio-economic  effects  is 
required  Dy  law. 

Tne  National  Environmental  Policy  Act  requires  that  environmental  im- 
pact statements  oe  prepared  in  tandem  with  major  Federal  resource  decisions 
having  a  significant  impact  on  the  human  environment.  The  Federal  Coal 
ieasinji  Amendments  Act  requires  Secretarial  consideration  of  local  social 
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aad  economic  effects  of  potential  coal  leasing.  Thus,  BLM  has  a  legal  re- 
quirement to  document  probable  social  and  economic  consequences  of  its  major 
actions. 

Information  preparation  and  distribution  are,  in  themselves,  forms  of 
mitigation  assistance  because  non-Bureau  institutions  are  enabled  to  make 
better  informed  judgements. 

3.  Consideration  of  local  perspectives  is  a  required,  essential  aspect  of 

BLM  planning  and  decision  making. 

Opportunity  for  participation  by  non-Bureau  officials  is  built  into  the 
National  Environmental  Policy  Act,  Federal  Land  Policy  and  Management  Act, 
and  Mineral  Leasing  Act  decision  processes.  By  providing  State  and  local 
officials  with  tne  opportunity  to  participate  in  decision  making,  BLM  and 
Interior  are  thus  obligated  to  be  most  deliberate  in  assuring  that  Federal 
resource  development  decisions  are  consistent,  to  the  extent  possible,  with 
local  (State,  local,  and  tribal)  interests.  This  concept  is  codified  in 
FLPMA  with  regard  to  BUi's   land-use  planning. 

4.  Provisions  for  community  expansion  and  for  revenue  distribution  are 
provided  for  by  law. 

The  Bureau  provides  for  community  expansion  in  accordance  with  FLPMA. 
It  also  redistributes  50%  percent  of  the  Federal  government's  mineral  leasing 
revenues  to  State  jurisdictions  as  prescribed  by  Section  35  of  the  Mineral 
Leasing  Act  of  1920,  as  amended. 
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In  ttxese  cases,  ttie  Bureau's  mitigation  action  has  been  largely  routin-         m^ 
ized,  is  expressly  autnorized  in  legislation,  and  represents  a  continuation 
of  existing  approaches.   Tuere  is  no  discretion  wnatsoever  in  the  distri- 
Dution  of  mineral  revenues  under  Section  33  of  the  Mineral  Leasing  Act . 

FLPi-iA  is  the  legislative  basis  tor  the  Bureau's  position  on  community 
expansion.   Sections  203  (f)C2),  Sales,  and  212,  Recreation  and  Public  Pur-     -   - 
poses  Act,  provide  &1A   with  the  authority  and  ability  to  transfer  responsi- 
Dillty  for  land  management  to  local  governments  and  organizations, 

Xnus,  botn  of  tuese  principles  are  reaffirmations  of  historical  and 
existing  mitifjatiou  approaciies,  sanctioned  by  the  Congress. 

3,   Memoranda  of  understanding  nave  been  used  effectively  to  address 
socioeconomic  mitigation  issues. 

Memoranaa  of  understanding  between  BLM  officials  and  State  and  local 
officials  nave  been  used  effectively  in  addressing  mitigation  issues.  !Iiiese 
mecnanisms  are  widely  used  ac  botn  the  national  and  field  office  levels 
wittiin  hlA  tor  cooperation  in  research,  personnel  exchanges,  management  of 
land  areas,  and  the  liRe.  Furthermore,  memoranda  of  understanding  have  been 
previously  used  iu  community  impact  mitigation  by  BLM  field  offices. 

Memoranda  of  understanding  are  nonprocurement,  nonmonetary  agreements. 
Due  to  tiie  Cooperative  Agreements  and  Grants  Act,  cooperative  agreements  are 
now  aetined  in  terms  of  procurements  and  monetary  exchanges.  Relative  to 
community  mitigation,  tne  proper  general  instrument  is  thus  a  memorandum  of 
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understanding.  However,  cooperative  agreements  involving  transfer  of  funds 
may  De  included  as  specific  measures  under  a  broader  memorandum  of  under- 
standing. 

Several  examples  may  be  useful  in  showing  how  memoranda  of 
understanding  may  be  used  in  addressing  socioeconomic  mitigation  issues. 
BijM,  at  the  national  level,  has  signed  a  series  of  memoranda  of 
understanding  with  western  governors  with  the  objective  of  creating  Regional 
Coal  Teams  and  assuring  State  participation  in  the  Federal  coal  leasing 
processes.  These  memoranda  are  widely  acknowledged  as  effective  means  for 
acquiring  State  government  involvement  in  coal  leasing,  Including 
consideration  of  their  concerns  about  community  impacts. 

Another  example  which  focuses  directly  on  community  impact  mitigation 
is  the  memorandum  of  understanding  between  the  BL1>1  State  Director  of 
Colorado  and  the  County  Commissioners  of  Rio  Blanco  County,  Colorado,  signed 
in  1^7  7.  This  agreement  requires  BLM  to  enforce  county  land-use  controls  on 
Federal  mineral  leases  in  that  county  (See  Exhibit  2).  It  covers  pollution 
control  ordinances,  waste  disposal  restrictions,  building  codes,  and 
subdivision  regulations.  However,  zoning  requirements  were  excluded  and 
this  brings  up  an  important  qualification  in  the  use  of  memoranda  of 
understanding.  Even  though  this  agreement  preceded  Ventura  vs.  Gulf,  a  key 
court  decision,  it  appears  to  be  consistent  with  that  ruling.  Localities 
liiay  regulate  the  use  of  Federal  lands  but,  according  to  Ventura,  they  can 
not  pronibit  mineral  development  on  the  Federal  domain  and  local  regulations 
must  oe  consistent  with  authorized  Federal  land  use  decisions.   (Ventura 
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is  covered  in  greater  detail  in  Chapter  X  of  this  Reference  Guide. )  This  is 
also  coiflpatiDle  with  FLi>MA's  consistency  requirement  in  Section  202. 

Tne  essence  here  is  that  memoranda  of  understanding  can  be  an  effective 
way,  Doth  practicaliy  and  ie^aliy,  to  sanction  some  measure  of  local  auton- 
omy relative  to  Federal  leasing.  Such  agreements  legitimize  local  regula- 
tion but  fall  snort  of  aDdication  of  congressional  1  y-iaandated  leasing  respon- 
sibilities. They  clearly  can  be  in  the  interests  of  local  officials  and 
present  opportunities  for  BLM  officials  to  provide  a  service  to  these 
clients.  Project  proponents  may  also  benefit  as  there  is  less  uncertainty 
with  regara  to  expectations  of  their  responsibilities. 

o.   Thresholds  have  been  used  to  address  socioeconomic  mitigation  issues. 

Thresholds  or  carrying  capacities  may  be  established  in  planning  and 
aecision  documents  to  mitigate  adverse  impacts.  Generally  a  threshold 
detlnes  a  change  in  conditions  which  will  constrain  a  decision  or  will 
trigger  a  re-examination  of  a  aecision. 

For  example,  in  the  proposed  Resource  Management  Plan  (RMP)  for  the 
Piceance  iJasin  in  Colorado,  tnresholds  are  identified  as  necessary  for 
mitigating  adverse  impacts  on  air  quality,  water  quality,  wildlife  habitat 
ana  community  stability  and  growth.  The  thresholds  are  intended  to 
constrain  the  oil  shale  leasing  and  development  schedule  in  the  area.  Ihey 
are  not,  however,  inflexible.  In  other  words,  as  development  occurs  and 
impacts  are  monitored,  taese  carrying  capacities  would  be  reevaluated  and 
raised  or  lowered  as  determined  appropriate  based  on  actual  experience. 
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The  concept  of  a  population  growth  threshold  is  included  to  address 
concerns  about  potential  adverse  community  impacts.  The  proposed  plan 
states  tnat  prior  to  leasing  oil  shale,  potentially  affected  communities 
would  be  examined  to  determine  their  capability  to  absorb  new  people.  The 
actual  "threshold"  growth  rate  would  be  determined  in  consultation  with 
local  officials  of  the  affected  communities.  If  projected  growth  rates  are 
expected  to  exceed  this  tnreshold,  leasing  could  be  deferred  or  staggered. 
Guidelines  are  provided  for  the  threshold  rate  of  growth  likely  to  have  a 
significantly  burdensome  effect  on  communities  (somewhere  in  the  range  of  5% 
to  lyA) .  A  3%  population  growth  rate  was  identified  as  a  signal  for  caution 
in  assuring  that  social  and  economic  impacts  would  not  be  excessive.  A  10% 
or  higner  growtn  rate  was  identified  as  critical  and  suggested  that 
postponement  or  staggered  development  might  be  in  order.  In  essence,  the 
community  growth  thresnold  concept  established  in  the  RMP  serves  as  a 
decision  criteria  to  be  applied  in  activity  planning. 

7.   Special  stipulations  Have  been  used  to  address  socioeconomic  mitigation 
issues. 

Special  stipulations  (conditions  attached  to  a  lease  or  permit)  are 
generally  used  as  a  technique  for  mitigating  on-site  physical  and  biological 
impacts  associated  with  an  authorized  use.  Bureau  offices  have,  in  a  few 
select  cases,  adopted  special  mineral  lease  stipulations  proposed  by 
affected  State,  tribal,  or  local  governmental  bodies  to  help  them  carry  out 
their  responsibilities  in  mitigating  off-site  community  impacts.  The 
impacts  in  these  situations  have  been  reasonably  and  directly  related,  in  a 
cause  and  effect  maimer,  to  the  BLM  action.   Such  stipulations  have  been 
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used  iu  OLily  a  few  unique  cases  by  BiiM.  In  tnese  cases.  State  and  local 
oiificiaxs  oeiieved  Federal  support  was  necessary  to  assist  in  dealing  with 
rapid  growth  Drougnt  on  by  Bureau  actions. 

Such  stipulated  measures  have  included  tnose  that  facilitate  the  ex- 
cnange  ot  information  by  requiring  routine  reports  from  the  lessee  to  the 
community,  promote  cooperation  oy  requiring  the  designation  of  a  community 
liaison,  and  insure  lessee  compliance  with  valid  and  applicable  State  and 
local  laws,  regulations  and  ordinances.  Bureau  officials  have  not  adopted 
lease  stipulations  that  require  lessees  to  prepay  taxes  or  otherwise  finance 
the  delivery  of  community  services  to  a  State  or  its  political  sub- 
divisions. 

Historically,  BLM  has  been  reluctant  to  employ  stipulations  to  address 
comiiiunxty  effects.  Tnis  reflects  uncertainty  regarding  the  authority  pf  the 
BUI  to  directly  participate  in  mitigating  off-site  community  impacts  (beyond 
tne  snaring  of  revenues  with  States).  In  other  words,  this  is  a  State  and 
local  function  and  federal  interference  is  considered,  in  most  cases,  to  be 
imiapropriate.  Furtnermore  there  is  concern  about  stipulations  being 
unnecessarily  burdensome  on  the  lessee.  Several  factors  are  important  when 
considering  past  use  of  special  stipulations. 

First,  special  stipulations  addressing  socioeconomic  impacts  have  not 
oeeu  employed  on  a  Bureauwide  or  standardized  basis.  Several  of  the  western 
Scates  nave  sufficient  regulatory  processes  to  make  such  requirements 
unnecessary. 


# 
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Second,  only  those  stipulations  submitted  or  suggested  by  governing 
autnorities,  including  State,  tribal,  county,  and  municipal  authorities, 
nave  been  given  consideration.  Proposals  received  from  voluntary 
associations  or  individuals  nave  not  been  considered  unless  endorsed  or 
promoted  by  local  officials. 

Third,  special  stipulations  regarding  information  exchange  have  been 
approved  with  relatively  little  controversy  in  part  because  such  measures 
are  desired  by  the  community  and  impose  only  minimal  cost  on  proponents. 

Fourth,  it  has  become  a  fairly  common  though  not  standard  practice  for 
iJLM  to  include  a  stipulation  in  its  mineral  leases  requiring  compliance  with 
"valid  and  applicable"  State  and  local  requirements.  Such  stipulations 
address  the  Ventura  vs.  Gulf  provision  that  local  laws  and  regulations 
affecting  use  of  Federal  lands  must  not  impermissibly  conflict  with  a 
congressionally  authorized  land  use.  Local  requirements  may  modify  or 
reijuiate  Federal  land  use  and  mineral  leasing,  but  they  may  not,  according 
to  Ventura,  determine  land  use.  Thus,  local  requirements  may  be  otherwise 
le^ai  but  lacic  applicability  to  Federal  lessees.  For  a  more  complete 
discussion  of  the  so-called  "Ventura  stipulation",  see  Chapter  X. 

Finally,  stipulations  Involving  direct  monetary  transfers  have  not  been 
applied.  Redistribution  of  funds  back  to  the  States  is  specifically 
provided  for  in  Section  35  of  the  Mineral  Leasing  Act.  It  has  thus  been 
reasoned  that  Congress  did  not  intend  the  Secretary  to  require  additional 
funding  under  the  broad,  discretionary  authority  of  the  Section  30  public 
welfare  clause  of  MLA.   It  is  generally  left  to  local  officials  and 
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develOi>ers  to  work  out  arrangeiiients  ou  tax  revenues  and  expenditures.  With 
respect  to  Indian  tribes,  ttiis  issue  remains  unsettled.  Chapter  X  of  this 
^uide  contains  further  interpretation  of  the  relationship  between  Sections 
JU   ana  i3. 

In  summary,  it  should  be  evident  that  special  stipulations  may  be  legi- 
timate in  certain  situations  but  may  not  be  useful  or  required  In  most 
cases.  For  local  BLM  officials,  it  is  a  discretionary  activity  and  depends 
to  a  great  extent  on  the  particular  circumstances  of  each  case.  Stipula- 
tions proposed  by  governmental  entities  have  been  considered  but  submissions 
from  uongoveroment  groups  or  persons  have  not  been.  A  variety  of  stipula- 
tions nave  been  considered  and  adopted  but  requirements  for  direct  money 
transfers  tnrough  special  stipulations  have  been  considered  inconsistent 
witn  Congressional  intent. 

The  bureau  must  attempt  to  reconcile  key  court  decisions  (Ventura  vs. 
Gulf  j,  legislation  CFLPMA,  i>lEPA,  and  the  MLA) ,  Congressional  intent,  and 
State,  tribal,  and  local  government  interests  in  dealing  effectively  with 
community  cnanges  occasionea  by  Federal  mineral  leasing. 


# 
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Le^i8latlve--regulatory  background 

1.   Tae  National  Environmental  Policy  Act  (NEPA) 

N£PA  was  passed  in  1969  and  signed  into  law  in  1970.  It  lays  out  broad 
public  policy  in  environmental  affairs.  Toward  achieving  improvements  in 
environmental  quality,  it  requires  the  preparation  of  environmental  impact 
statements  (Section  102)  under  certain  conditions.  It  also  created  the 
Council  on  Environmental  Quality  (Title  II). 

NEPA  itself  does  not  explicitly  address  mitigation  in  its  environmental 
impact  statement  section.  However,  because  alternatives  to  the  proposed 
action  must  be  included  in  tne  statements  and  these  alternatives  represent 
differences  in  project  design,  there  is  no  doubt  that  the  legislation  acknow- 
ledges mitigation  potentials  in  Section  102  as  well  as  the  broad  policy  lan- 
guage of  Section  lOi. 

NEPA  itself,  thougn  lacking  mitigation  language  in  environmental  impact 
statement  preparation,  requires  analysis  and  information-sharing.  These 
are,  in  themselves,  mitigation  measures  of  the  information-sharing  type  and 
are  essential  stages  in  eventual  implementation  of  mitigation  measures. 
Beyond  tnese  functions,  however,  there  is  no  specific  authority  resting  in 
NEPA  which  mandates  agencies  to  actively  address  adverse  effects  through 
intervention. 
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l,      CouQCil  OQ  Eavlroomental  Quality  (CEQ)  Regulations  for  Implemeatlng  the 
I\Jatioaal  Eavlroruaental  Policy  Act 

Ttiese  regulations,  located  in  40  CFR,  Chapter  V.  Part  1500,  govern 
agency  preparation  oi  environmental  impact  statements  and  the  implementation 
or  otner  aspects  of  N£PA.  Tney  were  revised  in  1978,  after  all  involved 
federal  institutions  nad  been  provided  several  years  to  initially  implement 
tue  x^ational  iiivironmental  Policy  Act.  Section  102  of  NEPA  is  the  legis- 
lative basis  for  the  environmental  impact  statement  regulations.  Each  Fed- 
eral department  has,  in  turn,  created  departmental  guidance  as  a  means  of 
assuring  compliance  with  these  government-wide  guidelines. 

Part  1302,  focusing  on  environmental  impact  statements,  contains  very 
little  information  on  mitigation,  of  v/hatever  type.  Section  1502.14(f), 
wiu-ch  outlines  the  development  of  the  alternatives,  states  that  agencies 
stiall  "include  appropriate  mitigation  measures  not  already  included  in  the 
proposed  action  or  alternatives."  Section  1502.16(h),  Environmental 
Consequences,  requires  discussions  of  mitigation  measures  if  such  measures 
are  not  covered  in  the  alternatives  section. 

inese  two  minor  references  are  the  only  CEQ  statements  on  mitigation  in 
its  Part  1502,  environmental  impact  statement,  regulations.  Given  the  gener- 
ality of  tne  regulations,  this  is  understandable.  Departments  and  agencies 
are  informed  that  mitigation  must  be  considered  in  the  EIS  but  they  are 
feiven  discretion  as  to  now  tnis  is  to  be  accomplished. 


t 
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Part  1508,  Terminology  and  Index,  directly  defines  mitigation.   Section 
L5Ud.20,  Mitigation,  States  that  mitigation  includes: 


(a)  Avoiding  the  impact  altogether  by  not  taking  a  certain  ac- 
tion or  parts  of  an  action. 

(b)  Minimizing  impact  by  limiting  the  degree  or  magnitude  of 
the  action  and  its  implementation. 

(c)  Rectifying  the  impact  by  repairing,  rehabilitating,  or 
restoring  the  affected  environment. 

(a)   Reducing  or  eliminating  the  impact  over  time  by  preserva- 
tion and  maintenance  operations  during  the  life  of  the  action, 
(e^   Compensating  for  the  impact  by  replacing  or  providing 
suostitute  resources  or  environments. 


iiy  covering  mitigation  in  its  several  potential  dimensions,  C£Q  has 
aefined  its  scope  in  environmental  impact  statements,  making  it  clear  that  a 
variety  of  approaches  is  appropriate  to  consider,  and  -  tied  to  Part  1502 
discussions  -  providing  a  framework  for  agencies  to  use  to  explicitly 
address  mitigation  in  decisionmaking. 

Ttie  Department  of  the  Interior's  guidance  on  NEPA  implementation  (Part 
516,  Departmental  Manual)  reinforces  the  idea  of  incorporating  mitgation  in- 
to alternatives  thus  implying  that  the  agency  has  the  authorltiy  to  imple- 
ment and  enforce  mitigation  measures: 


B.  Mitigation  measures  are  not  necessarily  independent  of 
tne  proposed  action  and  its  alternatives  and  should  be  incorpor- 
ated into  and  analyzed  as  part  of  the  proposal  and  appropriate 
alternatives .  Where  appropriate,  major  mitigation  measures  may 
be  identified  and  analyzed  as  separate  alternatives  in  and  of 
tnemsej-ves  wnere  the  environmental  consequences  are  distinct 
and  signficant  enough  to  warrant  separate  evaluation. 
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3.   Federal  land  Policy  aad  Maaaaemeat  Act  (FLPMA) 

jjegislative  action  oa  liLM's  organic  act  was  completed  in  1976.  Miti- 
gation receives  express  treatment  in  only  one  key  section  -  Section  317, 
Mineral  Revenues  -  bat  more  oblique  references  are  located  in  several  sec- 
tions or  tne  act.  Tne  discussion  below  highlights  the  content  of  FLPMA 
relative  to  community  mitigation. 

Section  2U2 

Tne  land  use  planning  section,  2U2,  requires  the  Secretary  to  coordinate 
bii'l's  planning  with  otner  Federal  agencies  and  with  State,  local,  and  tribal 
planning  activities.  The  Secretary  ia  also  directed  to  keep  apprised  of 
State,  local,  and  tribal  resource  programs  and  to  consider  these  programs  in 
tiie  preparation  of  land  use  plans  for  the  public  lands.  Furthermore,  "land 
use  plans  of  the  Secretary  . . .  shall  be  consistent  with  State  and  local 
plans  to  the  maximum  extent  he  finds  consistent  with  Federal  law  and  the  pur- 
poses of  tnis  Act  (202  (c)(9))."  Thus  Section  202  of  FLPMA  provides 
potentially  powerful,  thougn  qualified,  mechanisms  for  State,  local,  and 
triDal  governments  to  use  in  influencing  Bii"!  decisions  made  through  the  land 
use  planning  process,  including  community  impact  mitigation. 

First,  tne  coordination  and  consideration  requirements  provide  a  source 
of  influence  for  State,  local,  and  tribal  officials.  If  local  planning  and 
resource  pro^ramjuiing  is  active,  then  ULi-l  must  take  into  consideration  those 
activities  in  its  planning.  Tnis  gives  these  non-BLl"!  officials  several 
clear-cut  points  to  influence  bLM  planning  and  decision  making. 
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Second,  the  coaslsteacy  requirement  -  though  not  absolute  -  is  an  even 
stronger  point  of  influence  for  State,  local,  and  tribal  governments.  In 
concept  at  least,  the  preparation  of  local  land  use  plans  for  areas  near  or 
abounding  public  lands  could  exert  substantial  influence  on  BLM  planning. 
BLLi  would  thus  be  in  a  coordinative  planning  position  relative  to  other 
governmental  units. 

There  is  an  important  qualification  in  the  consistency  requirement  and 
it  deserves  treatment.  The  language  of  FLPMA  states  that  BD4  plans  should 
De  locally  consistent  "to  the  maximum  extent  . . .  with  Federal  law  and  the 
purposes  of  this  Act."  This  passage  means  that  Congresslonally-mandated 
programs  cannot  be  prohibited  by  lower  levels  of  government.  Local  inter- 
ests must  be  considered  but  not  necessarily  prevail  over  national  interest. 
BuM  is  required  to  make  good  faith,  genuine  efforts  to  be  consistent  with 
local  land  use  planning  efforts  to  the  maximum  extent  feasible. 

This  is  a  key  factor  in  sorting  out  the  implications  of  the  Ventura 
decision,  covered  in  Chapter  X  in  this  Reference  Guide .  The  key  distinction 
is  local  regulation  rather  than  determination.  Local  units  can  regulate 
land  use  on  public  lands,  but  even  given  FLPMA' s  consistency  requirement, 
these  units  are  unable  to  deny  or  effectively  prohibit  uses  driven  by  Con- 
gressional mandate. 

SecCioQ  203 

Section  203  of  FLPtiA  covers  land  sales.  One  of  the  major  criteria  for 
sales  is  community  expansion  and  economic  development.   Thus,  if  a  community 
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is  unable  to  physically  expaad  due  to  unavailability  of  land  or  other  condi- 
tions (.tixcessive  local  land  prices),  then  BLM  is  authorized  to  sell  land  to 
relieve  tne  problem. 

'Xnis  mechanisui  has  Deen  successfully  used  by  hUi  officials  to  assist  a 
coiiimunity  in  dealing  with  expected  rapid  growth.  Rangely,  Colorado,  faced  a 
situation  in  which  a  small  number  of  local  landowners  nad  insisted  on  very 
ni^n  prices  for  land  suitable  for  residential  conversion.  Uiere  were  simply 
no  reasonable  alternatives.  Local  and  BLM  officials  executed  a  transaction 
for  a  tract  of  land  adjacent  to  Rangely,  which  was  designated  for  subdivi- 
sion and  wnich  was  sold  by  BLM  at  a  fair  market  value  price  to  the  city. 
Tnls  was  a  mitigation  effort  of  substantial  value  to  Rangely  officials. 

Secdon  206 

iixcnanges  are  discussed  in  Section  206  of  FLPMA.  As  with  sales,  there 
may  be  situations  in  wnich  public  lands  are  most  effectively  used  by  other 
parties,  including  communities.  There  may  be  cases  in  which  an  exchange 
would  enaance  tne  ability  of  a  community  to  respond  to  population  growth  and 
BLW  would  De  able  to  provide  such  land  in  exchange  for  comparable  parcels. 

Section  212 

Section  212  amends  tue  Recreation  and  Public  Purposes  Act  of  1926, 
wnicn  provides  access  to  public  lands  for  State  park  agencies,  local 
recreation  otfices,  and  non-profit  groups.  BLM  is  authorized  to  convey 
lanas  identitied  for  suca  uses  to  other  units  of  government  and  to  local 
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user  groups.  On  occaslou,  such  conveyances  could  be  a  device  to  mitigate 
adverse  effects  of  nearby  mineral  development  by  providing  access  to  recrea- 
tional opportunities  to  the  residents  of  communities,  sanitary  landfills, 
storage  yards  for  local  government  equipment,  airports,  and  similar  uses. 

Section  317 

The  most  prominent  section  of  FLPMA  with  regard  to  off-site  mitigation 
Is  Section  317,  which  covers  the  distribution  of  mineral  revenues.  This 
section  Increased  the  distribution  of  mineral  sales,  bids,  royalties,  and 
rental  monies  from  the  Federal  government  to  State  governments  to  a  level  of 
5U/i  (Alaska's  dhare  was  increased  to  90%).  FLPMA  sanctions  the  use  of  these 
funds  for  planning,  construction,  and  maintenance  of  public  facilities,  and 
provision  of  services  in  areas  affected  oy  Federal  mineral  development. 

Decisions  on  distribution  within  States  rest  with  State  legislatures 
and  tnis  has  been  an  item  of  dispute  in  several  States.  Local  officials 
representing  coamunlties  most  affected  by  nearby  development  have  asserted 
tnat  they  receive  less  funding  than  appropriate.  However,  according  to 
FlPMA,  this  is  entirely  a  State  goveimment  function  and  the  Federal  govern- 
meat  has  not  Intervened  into  these  affairs.  Internalized  within  the  several 
States.  FLPMA  suggests  a  path  of  distribution  and  the  matter  is  left  to  the 
discretion  of  State  legislatures. 

Section  317  also  authorizes  low-interest  loans  (3%  annual  Interest)  to 
States  in  which  Federal  mineral  development  occurs.  However,  there  has  not 
been  any  no  appropriation  tied  to  this  authority  since  FLPMA* s  passage. 
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4.  Mineral  jjeasin^  Act  (i^JLA) 


Tnis  ieglsiation,  passed  ia  1920,  is  actually  titled  "An  Act  to  Promote 
tne  rfinin^  ot  Coal,  Phosphate,  Oil,  Oil  Shale,  Gas,  and  Sodium  on  the  Public 
Domain"  out  is  widely  tcnown  as  simply  the  Mineral  Leasing  Act  (MLA)  of  1920. 
It  autnorizes  and  estaolishes  procedures  for  the  Secretary  of  the  Interior 
to  lease  deposits  of  oil  and  gas,  coal,  oil  shale,  and  certain  other  miner- 
als owned  oy  tne  Federal  government.  In  teirms  of  both  overall  mineral  and 
energy  development  in  the  western  United  States  and  BLM's  opportunities  to 
provxde  mitigative  assistance  to  affected  communities,  it  has  been  a  very 
influential  piece  of  legislation.  There  are  two  key  sections  of  the  MLA 
tnat  effect  jJLM's  mitigation  environment. 

Section  35 

The  more  straightforward  of  these  two  sections  is  Section  35.  This 
section  estaolisned  the  return  ox  37-1/2%  of  the  Federal  bonuses,  royalites, 
and  rentals  to  the  State  in  wnich  the  leasing  or  production  occurred.  MLA 
directed  tnat  these  funds  be  used  specifically  for  roads,  schools,  and  other 
educational  institutions  . . .  but  provided  for  State  legislative  discretion 
on  tne  distribution  of  the  funds. 

Section  35  of  MLA  was  amended  in  1976  through  FLPMA  and  several  acts 
wuicu  directly  focused  on  coal  and  oil  shale  leasing.  Hiese  changes  re- 
sulted iu  tne  States's  snare  oeing  increased  to  50%  (Alaska's  share  to  90%) 
of  tne  available  monies.  Congress  also  freed  the  funds  from  strictly  road 
and  scnool  maintenance  and  construction  and  indicated  its  intent  that  these 

iV-ltt 


fuads  be  expended  in  areas  affected  by  Federal  mineral  leasing.  Again, 
however,  tne  State  legislatures  were  provided  discretion  within  the  various 
States  as  to  now  and  where  the  money  is  actually  spent. 

Section  30 

Tue  second  section  of  HLA  that  carries  significant  mitigation  authori- 
zation is  Section  30.  Tlxis  section  addresses  lease  stipulations,  including 
diligent  operation,  safety  requirements,  workdays  for  underground  miners, 
employment  of  minors,  payment  of  wages,  and  other  lease  conditions.  More 
pertinent,  however,  is  the  following:  "Each  lease  shall  contain  provisions 
...  for  tne  safeguarding  of  the  public  welfare:  provided  that  none  of  such 
provisions  shall  be  in  conflict  with  the  laws  of  the  State  in  which  the 
leased  property  is  situated." 

This  "general  welfare"  clause  in  Section  30  is  a  very  broad  mandate  to 
the  Secretary.  It  has  been  asserted  by  some  individuals  (see  George  Pring 
article  in  Chapter  X)  that  the  general  welfare  language  in  Section  30  gives 
the  Secretary  more  than  adequate  discretionary  authority  to  attach 
stipulations  to  leases  that  focus  on  social  and  economic  effects.  Several 
factors,  however,  cloud  this  Section  30  interpretation: 

o  Wnile  the  authority  has  been  used  to  respond  to  socioeconomic  issues 
within  BU\,  it  has  been  used  only  in  unique  circumstances  and  for 
limited  purposes  (e.g.,  to  ensure  information  exchange). 
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o  Tne  xau^ua^e  of  becciou  3U  ueither  expressly  prohibits  nor  expressly 
maauaces  tne  use  of  such  stipulations  to  address  socioeconooiic  ques- 
tions. 

o  Tnere  is  no  formal  Solicitor's  Office  legal  opinion  on  the  question 
because  bUri's  infrequent  use  of  sucn  conditions  has  not  been  challenged 
in  court. 

Therefore,  tne  use  of  Section  30  as  general  authority  to  attach  socioeconomic 
stipulations  xs  tentative.  Tne  language  is  very  broad  and  thus  does  not 
iiive  clear  direction  to  BLM.  See  also  Jack  Little's  response  to  George 
itiu^'s  article  in  Chapter  X. 

In  conclusion,  Section  30  nas  been  used  oy  BLM  to  assist  local  units  of 
government  in  dealing  with  mineral  leasing-induced  change,  but  its  use  has 
been  limited  to  exceptional  cases. 
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D.   THe  Federal  Coal  Leasing  Ameadments  Act  (FCLAA) 

This  legislation  was  enacted  into  law  in  1976  and  is  largely  a  series 
of  amendments  to  tne  1920  Mineral  Leasing  Act.  Unlike  the  MLA,  however,  it 
focuses  on  a  single  leasable  mineral,  coal.  It  has  a  couple  of  key  mitiga- 
tion sections  but  only  one  of  these  is  unique  to  this  act. 

Section  9 

First,  Section  9  of  the  FCLAA  also  changes  the  distribution  of  sales, 
bonuses,  royalties,  and  rentals  from  a  37-1/2%  States'  share  to  50%.  Hie 
language  is  virtually  the  same  as  Section  317  of  FLPMA,  which  covers  a 
broader  array  of  leasable  minerals. 

Sectioa  3 

The  second  Key  section.  Section  3(3)(C),  has  the  following  language. 
Which  appears  only  in  FCLAA: 


Prior  to  the  issuance  of  any  coal  lease,  the  Secretary  shall 
consider  effects  which  mining  of  the  proposed  lease  might  have 
on  an  impacted  community  or  area,  including,  but  not  limited 
to,  impacts  on  the  environment,  an  agricultural  and  other 
economic  activities,  and  on  public  services. 


Tliere  are  several  aspects  of  this  requirement  which  deserve  attention. 
First,  it  parallels  more  general  NEPA  requirements  but  is  very  explicit  on 
socioeconomic  effects.  Perhaps  Congress  believed  that  some  coal  leasing 
actions  would  not  qualify  for  N£PA  attention  and  sought  to  insure  coverage 
of  tnis  topic. 

IV-21 


Second,  aud  more  proDleaiinatic  for  interpretation,  is  the  meaning  of 
"consideration."  Tnere  are  two  perspectives  on  the  interpretation  of  this 
expression.  One  interpretation  would  require  the  acquisition  of  information 
ana  its  use  in  delioerations  on  lease  issuance.  Another  interpretation 
would  require  not  only  tne  acquisition  of  information  but  its  use  to  remedy 
possiole  adverse  consequences  ou  nearby  communities.  To  date,  BDl  has  used 
tue  first  interpretation,  which  duplicates  routine  NEPA-driven  work. 
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rtltlgatloa  Activities  In  the  Bureau  of  Land  Management 

Bureau  socioeconomic  mitigation  activities  have  been  especially  promi- 
nent in  Colorado.  The  Colorado  experience  is  used  here  to  illustrate  how 
social  and  economic  mitigation  issues  have  been  resolved  in  the  BLM. 

In  the  late  1970' s  and  early  1980' s,  potential  large  scale  coal  and  synthe- 
tic fuels  (oil  shale)  development  in  several  Western  Slope  counties  of 
Colorado  created  an  atmosphere  in  which  local  officials,  with  limited  re- 
sources, faced  immense  population  pressures  on  services  and  facilities. 
Since  BLM  controlled  the  leasing  processes,  these  officials,  with  State 
^overuiuent  assistance,  sougnt  a  measure  of  Federal  sanctioning  of  their 
influencing  this  potential  development  and  growth.  As  discussed  in  Chapter 
Vll,  Colorado  counties  rather  than  the  State  have  central  procedural  roles 
in  socioeconomic  mitigation.  State  intervention  in  the  process  is  rela- 
tively limited  (compared  to  Wyoming,  for  example,  with  the  Industrial  Siting 
Administration).  Thus,  Colorado  counties  have  a  large  measure  of  the  action 
on  siting  questions.  Without  coverage  provided  by  statewide  siting  legisla- 
tion, county  officials  went  directly  to  the  Federal  government  for  the 
screening  of  mitigation  issues. 

These  ventures  between  local,  State,  and  BLM  officials  took  variable 
forms.  For  example,  a  land  sale  was  negotiated  with  the  city  of  Rangely,  in 
Rio  Bianco  County,  for  community  expansion  purposes.  Also,  the  BLM  State 
Office,  tnrouga  a  cooperative  agreement,  contributed  funding  to  the  State's 
Cumulative  Impacts  Task  Force.   The  Task  Force,  consisting  of  both  public  and 
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private  sector  representatives,  developed  a  common  data  base  and  standard 
analysis  procedures  for  describing  existing  social  and  economic  conditions 
and  projecting  cnanges  over  time.  This  group  helped  to  resolve  and  avoid 
controversies  between  Federal,  State  and  local  offices  and  industry  over 
analytical  assumptions,  procedures  and  findings.  BLM  also  participated  in 
tne  Joint  Review  Process,  whereby  several  regulatory  agencies  agreed  to 
consolidate  their  permitting  activities.  See  Chapter  VII,  State  Government 
Programs,  for  a  more  complete  discussion  of  the  Cumulative  Impacts  Task 
Force  and  the  Joint  Review  Process. 

Included  as  exhibits  in  this  section  are  several  additional  major 
products  of  Colorado  BLfl's  involvement  in  local  socioeconomic  mitigation  as 
well  as  a  summary  of  now  mitigation  issues  were  handled  in  the  Piceance 
Basin  RdP.  Tnese  are  exhibited  because  each  represents  a  unique  approach, 
based  on  different  conditions  and  needs  of  local  jurisdictions  and  may  be 
userul  to  otuer  tiiA   offices  as  examples. 

1.  Memorandum  of  Understanding:   Rio  Blanco  County  and  BLM 

This  1977  HOU  (Exhibit  2)  is  an  example  of  a  socioeconomic  mitigation 
mecnanism.  Tnrough  its  use,  a  local  jurisdiction  is  provided  explicit 
opportunity  to  participate  in  and  review  BLM  management  processes.  The 
agreement  Includes  botu  specific  and  general  commitments  toward  improved 
coordination  and  cooperation  between  County  and  BLM  officials  -  focusing  on 
plannln^i,  leasing  and  permitting  activities. 
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cso  in 
i7afi 
EXHBIT  2 

KE*i:?^jroUM  OF  UNDERSTANDING 

Becveea 

Board  of  County  Cooodssioners,  Rio  Blaaco  County,  Colorado 

and 

State  Director,  Bureau  of  Land  Hanag«jaent 

n.  S.  Department  of  the  Interior 


This  Memorandum  of  Understanding,  made  and  entered  Into  by  and 
between  the  Board  of  County  Commissioners,  Rio  Blanco  County,  Colorado, 
and  the  State  Director,  Bureau  of  Land  Management,  Colorado,  acting 
pursuant  to  the  Federal  Land  Policy  and  Management  Act  of  1976,  National 
Environmental  Policy  Act  of  1969,  Title  IV  of  the  Intergovernmental 
Cooperation  Act  of  1968,  and  the  Local  Government  Land  Use  Enabling  Act 
of  1974,  as  codified  at  529-20-105,  C.R.S.  1973;  829-1-201  et  seg., 
C.R.S.  1973;  and  S3O-ll-102(l) (d) ,  C.R.S.  1973;  and  all  amendatory  acts 
thereof  or  supplemental  thereto,  and  such  other  legislation  and  regula- 
tions as  cay  apply,  VITNESSETH,  that: 

WHEREAS,  Rio  Blanco  County  (hereafter  referred  to  as  the  County) 
has  adopted  a  County  Master  Plan,  zoning,  and  other  land  use  control 
regulations  to  guide  development  of  all  lands  in  the  County,  and 

VUEREAS,  Bureau  of  Land  Management  (hereafter  referred  to  as  BLM) 
has  developed  management  framework  plans  to  guide  management  and  devel- 
opment of  public  lands,  and 

VHFR.FAS,  Land  use  or  development  decisions  by  either  p;.rty  cay 
feeeome  constraints  on  sinilar  decisions  by  the  other  party,  and 

WHEREAS,  Both  the  County  and  BLM  desire  to  coordinate  their  respec- 
tive planning  and  decision  processes  in  order  to  achieve  maximum  bene- 
fits from  available  resources,  to  reduce  duplication  of  effort  and  to 
Attain  better  overall  coordination  of  l^M   management  throughout  Rio 
Blanco  County, 

KOW,  THEREFORE,  It  is  agreed  that: 

Z.   Each  party  will: 

A.   Cooperate  in  land  use  decision-making.  Including  con- 
oultation  In  land  use  decisions  and  In  preparation  of 
land  use  plans.  Including,  for  example.  County  master 
plans  and  BLM  management  framework  plans.  Including  any 
amendment. to  or  revision  of  said  plans. 
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B.  Inform  each  other  as  far  In  advance  as  possible  of 
•ntlclpaced  plans  and  proposed  activities  that  might 
affect  either  part;-,  but  in  no  case  shall  such  Infoma- 
tion  be  provided  less  than  thirtT-flve  (35)'  days  prior  to 
the  adoption  of  such  plans  or  talLing  place  of  such 
•ctivlties. 

C*   Cooperate  In  development  and  Implementation  of*  specific 

agreements  supplemental  to  this  agreement,  including,  but 
not  limited  to,  agreements  regarding  zoning,  subdivision 
of  lands,  road  construction,,  maintenance  and  use,  and 
rights-of-way. 
ZI.   The  Bureau  of  Land  Management  will: 

A.   Solicit  County  participation  in  developing  plans,  pro- 
grams, and  proposals  for  management  of  public  lands  and 
consider  those  views  in  the  decision  process.  Participa- 
tion will  specifically  include  analysis  of  prelininary 
recommendations  (Step  1,  KFP)  and  conflicts,  development 
of  recommendations  (Step  2,  MF?)  for  adoption  of  the 
nanageraent  framework  plan,  and  all  rights  to  receive 
notice  of  and  to  participate  in  such  planning  as  are 
provided  by  5202(F)  of  the  Federal  Land  and  Policy 
Kanagement  Act  of  1976  and  regulations  adopted  pursuant 
thereto. 

B*   Provide  the  County  an  opportunity  to  (1)  review  and  ■ 
comment  on  applications  submitted  to  BLK  that  would 
affect  land  use  or  development  in  Rio  Blanco  County,  and 
(2)  to  participate  In  development  of  the  requisite  envi- 
ronmental assessments  (environmental  statements  and 
environmental  analysis  reports).  Participation  will 
specifically  include  analysis  of  land  use  impacts  and 
analysis  of  alternatives.  Those  types  of  applications 
the  County  will  review  include,  but  arc  not  limited  to, 
those  on  Exhibit  A,  attached  hereto. 

C.  Make  available  to  the  County  all  non-proprletary_resource 
and  land  use  information  concerning  land  located  in  Rio 
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Blanco  CounCj  In  possession  of  BLM  and  all  data  from 
public  land  Inventories  maintained  under  $201(a),  (b)  of 
the  Federal  Land  Policy  Management  Act  of  1976  and  all 
regulations  adopted  pursuant  thereto. 
D*    Insert  In  all  licenses*  permits*  leases  and  other  such 
documents  granting  permission  to  occupy  or  use  public 
lands  a  stipulation  requiring  all  such  licensees*  per- 
Bltees,  and  leasees  to  exercise  the  rights  granted  there- 
by in  conformance  to  the  following  Rio  Blanco  County 
Ordinances  and  amendments  thereto. 

Chapter  100,  Mobile  Home  Park  Operations 

Chapter  400,  Subdivision  Regulations 

Chapter  500,  Building  Codes 

Chapter  700,  Solid  Vaste  Disposal  Regulations 

Chapter  800,  Individual  Sewage  Disposal  Regulations 

Chapter  900,  County  Road  Vehicular  Restrictions 

E.  Hake  personnel  available  to  assist  the  County  in  comple- 

mentary data-gathering  and  land  use  planning  as  Is  deter- 
mined by  the  State  Director  to  be  practical  within 
financial,  legal,  and  personnel  limitations. 

F.  To  the  extent  consistent  with  the  laws  governing  the 

administration  of  the  public  lands,  coordinate  the  land 
ose  Inventory,  planning,  and  management  activities  of  BLM 
lands  with  the  land  use  planning  and  management  programs 
«f  the  County.   In  Implementing  this  section,  the  BLM 
•hall  assure  that  consideration  Is  given  to  County  land 
ose  plans  that  are  germane  In  the  development  of  land  use 
plans  for  BLM  lands,  assist  In  resolving  Inconsistency 
between  land  use  plans  of  BLM  and  the  County,  and  provide 
for  meaningful  public  Involvement  of  County  officials  in 
land  use  decisions  for  public  lands.  Including  early 
public  notice  of  proposed  decisions  which  may  have  sig- 
nificant impact  on  County  lands. 
C.    Assure  that  land  use  plans  for  public  lands  are  con- 
sistent with  County  plans  to  the  maximum  extent ' possible 


onder  federal  law  and  the  purposes  of  the  Federal  tani 
Policy  KanagefflenC  Act  of  1976. 

B«   To  the  maximum  extent  possible,  agreu  that  no  lease, 

Cront,  or  other  conveyance  of  public  lands  shall  exempt 
•uch  lessee,  grantee,  or  other  conveyee  from  compliance 
vlth  County  land  use  plans,  lavs,  or  regulations  vhlch 
are  or  may  be  In  effect  as  of  the  date  of  the  lease, 
grant,  or  other  conveyance. 

Z*   At  least  sixty  (60)  days  prior  to  offering  for  sale  or 
otherwise  conveying  public  lands  within  the  County, 
notify  the  Board  of  County  Commissioners  of  such  sale  or 
conveyance  In  order  to  afford  them  an  opportunity  to  zone 
or  otherwise  regulate,  or  change  or  amend  existing  zoning 
or  other  regulations  concerning  the  use  of  lands  prior  to 
such  conveyance.  The  BLM  shall  also  promptly  notify  the 
Board  of  County  Commissioners  of  the  patent  or  other 
document  of  conveyance  for  such  lands. 

J.   Cooperate  with  the  Coimty  la  the  enforcement  of  the 

County  regulations  specified  at  §11. D.  of  this  Memorandum 
of  Understanding. 

K*   In  the  development  and  revision  of  BUI  land  use  plans, 

provide  for  compliance  with  all  state  pollution  laws  and 
county  regulations  promulgated  thereunder  pursuant  to 
ctate  law  regarding  air,  water,  noise,  or  other  pollution 
standards  or  Implementation  plans. 

L«   Cooperate  with  the  County  in  mitigating  the  soclo-eco- 

-Bonlc  littpacts  of  land  use  activities  on  federal  lands  and 
-vlth  regard  to  federal  mineral  rights. 
III.   Rio  Blanco  County  will: 

A.   Solicit  BUI  participation  In  developing  master  plans  and 
zoning,  or  revisions  thereto,  for  lands  In  Rio  Blanco 
County.  Participation  will  Include  review  and  comment  on 
planning  and  zoning  proposals  and  may  include  non-voting 
ex  officio  membership  on  the  County  Planning  Commission. 


^ 
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B.  Provide  BLM  an  opporcunlcy  to  revlev  and  cocmenc  on 
proposals  submlcced  to  the  County  (Including  the  Planning 
Coamlsslon)  that  Involve  land  use  or  zoning  that  nay 
Impact  public  lands.   Those  types  of  proposals  BLM  will 
revlev  are  Included  but  not  limited  to  those  located  on 
Exhibit  B,  attached  hereto. 

C.  Make  available  to  BLM  social  and  economic  Itiformatlon  In 
possession  of  the  County. 

p.    hake  County  expertise  or  personnel  available  for  com- 
plementary data-gathering,  environmental  studies,  and 
land  use  planning  as  Is  determined  by  the  County  to  be 
practical,  recognizing  financial  and  personnel  constraints 
E*    Unless  agreed  to  the  contrary,  the  County  shall  not 
fezone  any  land  described  In  SII.l.  above,  after  the 
notification  and  before  the  sale  therein  described. 
IV.   Tlmellaess: 

Both  parties  recognize  that  time  is  of  the  essence  In  per- 
formance under  this  agreement;  In  some  cases  It  may  be  critical. 
Where  necessary,  reasonable  time  Units  may  be  set  for  par- 
.  ticlpatlon  by  either  party. 
V.   Nothing  in  this  agreement  will  be  construed  as  limiting  or 

Affecting  in  any  way  the  authority  or  legal  responsibility  of 
the  Board  of  County  Commissioners  or  the  State  Director,  or  as 
binding  either  County  or  the  Bureau  of  Land  Management  to 
perform  beyond  the  respective  authority  of  each,  or  as  requir- 
ing cither  party  to  assume  or  expend  any  sum  in  excess  of 
appropriations  available. 
VI.   Amendments  or  supplements  to  this  agreement  may  be  proposed  by 
cither  party  and  shall  become  effective  upon  written  approval 
of  both  parties. 
VII.   This  agreement  shall  become  effective  as  soon  as  signed  by  the 
parties  hereto  and  shall  continue  in  force  unless  formally 
terminated  by  either  party  after  thirty  (30)  days'  notice  in 
vrltlng  tothe  other  of  the  Intention  to  do  so. 
VIII.   Each  and  every  provision  of  this  Memorandum  of  Understanding 
is  subject  to  the  lavs  of  the  State  of  Colorado,  Rio  Blanco 


County,  and  the  laws  of  the  United  States,  and  the  regulations 

of  the  Secretary  of  the  Interioc 
IN  VITKESS  THEREOF,  the  parties  hereto  have  caused  this  document  tt) 
be  executed,  the  Board  of  Coimty  Cooailssloners,  £lo  Blanco  County,  and 
the  State  Director,  Bureau  of  Land  Management,  Colorado,  on  this 

.19^. 


^ 


day  of    'L€^7^ 


>\^  ClA.'LfLL*^^   _ 


State  Director 

Bureau  of  Land  Management 


n  g/^Z- 


<f^-  A^ 


W-Z>>-t.£i 


T 


.0.  <^^/.  c^^J-^^ 


The  Board  of  County  Coirr^i  ssioners 
Rio  Blanco  Couoty,  Colorado 


Date 

7-  <-  ?P 

Date 

7^j'-77 

Date 
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EmiBIT  k 

llo  Blanco  Councy  will  be  afforded  an  opporcunlCy  to  review  and  commenc 
oa  the  follovlng  types  of  applications  or  proposals  that  oay  be  filed 
vlth  Bureau  of  Land  Management,  Including,  but  not  limited  to: 

1.   Rlghts>of-vay  for  roads,  power  lines,  pipelines,  telephone 
lines,  and  other  rights-of-way  projects. 

2*   Land  use  planning  Infomatlon  (resource  Inventories,  oan- 
agement  framework  plans,  etc.). 

3*   Environmental  assessments  and  statements. 

4.   Withdrawals  and  revocations. 

i.       Sale,  exchange,  lease  or  other  conveyance  of  lands. 
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EXHIBIT  B 
The  Bureau  of  Land  Manageoenc  vlll  be  afforded  an  opportunity  to 
Cevlev  and  comment  on  the  following  types  of  applications  or  pro- 
posals that  may  be  filed  with  Rio  Blanco  County: 

1.  Subdivision  or  mobile  home  parks  vlthln  one  m'lle  of  Public 
lands  or  that  may  Impact  Public  Lands. 

2.  Roads,  power  lines,  pipelines,  telephone  lines,  and  similar 
rlgbts-of-way . 

3.  Dams,  diversions,  ditches,  and  similar  water  development 
or  conveyance  facilities. 

4*   Solid  waste  disposal  sites  and  sewage  treatment  sites 

vlthln  one  mile  of  Public  Lands  or  that  may  impact  Pttbllc 
Lands. 

5*   Sand  and  gravel  permits. 


I 
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2,   Stipulations;   Prototype  Oil  Shale  Leasing  Program. 

Socioeconomic  lease  stipulations  (Exhibit  3)  were  Incorporated  into  the 
Bureau's  1982  Environmental  Impact  Statement  for  the  Prototype  Oil  Shale 
Leasing  Program.  The  stipulations  cover  requirements  for  socioeconomic 
assessment  reports  and  monitoring,  and  designation  of  a  community  liaison  to 
be  used  by  the  lessee  to  work  with  affected  jurisdictions.  The  Colorado. 
State  Office  negotiated  with  local  officials  as  well  as  State  government 
officials  in  developing  these  stipulations.  The  approval  process  included 
involvement  of  and  consideration  by  Washington  office  BLM  and  Department  of 
the  Interior  officials. 
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EXHIBIT  3 

FINAL  SUPPLEMENTAL  ENVIRONMENTAL  IMPACT  STATEMENT 

FOR  THE 
PROTOTYPE  OIL  SHALE  LEASING  PROGRAM 


Prepared  by 

BUREAU  OF  LAND  MANAGEMENT 

U.S.DHPARTMENT  OF  THE  INTERIOR 


A  fi-^-^" 


STATE  DIRECTOR 
COLORADO  STATE  OFFICE 
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Section  15.   SOCIOECONOMICS  AND  .OFF-SITE  TRANSPORTATION 

The  lessee  is  required  to  consult  with  affected  state  and  local  governments  in 
addressing  social,  economic  and  transportation  impacts.  The  following  is  pro- 
vided as  a  means  to  assist  state  and  local  government  agencies  in  predicting, 
planning  and  mitigating  these  impacts. 

(A)  Socioeconomic  and  Transportation  Report.  The  lessee  shall  prepare  and 
submit  a  report  Co  the  Mining  Supervisor  together  with  the  Detailed  Develop- 
ment Plan  required  in  Section  10  (a)  of  the  lease.  In  preparing  this  report, 
the  lessee  may  supplement  site-specific  data  with  data  compiled  by  others. 
This  report  will  consist  of: 

(1)  A  summary  description  of  existing  social  and  economic  conditions,  and 
existing  off-site  transportation  systems  and  capacities; 

(2)  The  estimated  number  of  employees  the  specific  lease  .operation  will 
require  during  each  phase  of  construction,  mining  and  processinr^  on  the  leased 
lands;  the  estimated  multiplied  population  attendant  to  that  employment;  and 
where  that  population  is  anticipated  to  reside; 

(3)  Based  on  information  acquired  in  consultation  with  state  and  local 
government,  an  analysis  of  the  estimated  effect  of  that  population  influx  upon 
the  county  and  community  infrastructure;  • 

(4)  A  statement  of  the  immediate  impacts  and  long-term  effects  of  construc- 
tion, mining  and  processing  on  the  leased  lands  to  tranportation  facilities 
within  the  state; 

(5)  A  statement  of  mitigation  measures  or  opportunities  which  could  be 
implemented  to  assist  in  dealing  with  these  impacts;  and 

(6)  A  statement  of  the  perceived  roles  and  responsibilities  of  the  lessee, 
the  affected  local  governments,  and  the  State  of  Colorado,  relating  to  the 
technical  and  financial  needs  of  the  affected  communities. 


The  lessee  shall  consult  with  affected  local  government  agencies  to  determine 
the  most  appropriate  elements  to  be  included  in  the  Socioeconomic  and 
Transportation  Report.  In  addition,  the  lessee  will  provide  to  the  Mining 
Supervisor  other  available  plans  and  projections  that  could  be  beneficial  to 
planners  in  health,  education,  transportation,  housing,  recreation,  and  public 
and  social  services.  The  Lessee  shall  maintain  records  of  information  obtain- 
ed and  shall  submit  to  the  Mining  Supervisor  a  status  report  of  the  socio- 
economic and  transportation  conditions  as  part  of  the  annual  progress  report 
required  under  Section  10(c)  of  the  Lease.  The  Mining  Supervisor  shall  make 
this  data  available  to  concerned  government  agencies. 

(B)  Community  Affairs.  The  lessee  shall  designate  an  individual  to  work 
directly  with  the  appropriate  Federal,  State  and  local  authorities.  This 
official  will  maintain  communication  with  planning  personnel  in  order  to 
Inform  them  of  the  Lessees'  plans  and  activities,  and  assist  in  providing  m 
technical  services  for  planning,  as  required.  The  Lessees'  efforts  shall  be  ^ 
directed  toward  cooperation  with  and  assistance  to  local  and  regional  entities 
in  alleviating  socioeconomic  and  transportation  impacts  and  assuring  a  well 
ordered  community  development  process. 
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J.   SocloecoQQuiic  Mitigation;   Plceance  Baaln  RMP 

Socloeconoinlc  mitigation  became  a  major  factor  in  land  use  planning  for 
tne  Plceance  Basin  in  the  White  River  Resource  Area  in  Colorado.  One  of  the 
most  controversial  Issues  in  the  Plceance  Basin  Resource  Management  Plan 
(.RMP)  centered  around  the  socioeconomic  impacts  resulting  from  potential  oil 
siiale  development.  Not  only  was  the  Plceance  Basin  EIMP  the  first  to  apply 
the  threshold  concept  to  community  growth  (see  discussion  beginning  on  page 
IV-6) ,  it  generated  a  great  deal  of  furor  over  a  proposed  community  impact 
mitigation  stipulation  wnich  ultimately  led  to  a  protest  of  the  plan  to  the 
Director  of  BLM.  The  story,  rather  than  the  final  outcome,  illustrates  many 
of  the  uncertainties  and  disagreements  around  the  role  and  authority  of  the 
Biirt  to  mitigate  off-site  socioeconomic  impacts. 

Given  the  sensitivity  of  the  socioeconomic  Impact  mitigation  issue,  the 
Piceance  Basin  planning  team  created  a  special  work  group  composed  of  rep- 
resentatives of  Industry,  environmental  groups  and  State  and  local  govern- 
ments to  help  them  in  addressing  the  issue.  There  was  a  great  deal  of  disa- 
greement within  that  group  and  essentially  no  consensus  was  reached  on  the 
inclusion  of  a  socioeconomic  mitigation  measure  in  the  plan.  As  a  result, 
the  BLM  released  the  Draft  RMP/EIS  in  April  of  1984  which  included  a 
committed  social  and  economic  mitigation  stipulation  with  uncertain  support. 

From  Page  215,  Draft  Piceance  Basin  RMP/EIS: 

CoQiaitted  Mitigation 

In  an  effort  to  help  predict  and  mitigate  socioeconomic  Impacts 
resulting  from  oil  shale  development,  BLM  shall  consult  State 
and  local  governments  prior  to  oil  shale  lease  issuance.   A 
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coaditioa  of  the  oil  shale  lease  shall  be  that  the  lessee  and 
tae  affected  ^overaineuts  snail  develop  a  mutually  agreeable 
socioeconomic  impact  mitigation  plan  at  tne  time  of  submission 
of  tae  Detailed  ijevelopment  Plan.  Tnis  lease  stipulation  shall 
be  similar  to  Section  15  of  the  Environmental  Stipulations  of 
tne  Prototype  Oil  Stiale  Lease  included  in  Appendix  A  in  the 
Final  Supplemental  iiuviroamental  Impact  Statement  on  the 
prototype  Uxl  Shale  Leasing  program  (USDI,  &1A   1983c). 

Additional  social  and  economic  impact  mitigation  measures  that 
are  recommended  for  implementation  are  identified  under 
Uncommitted  Mitigation  at  the  end  of  tnis  cnapter. 


Many  reviewers  of  tne  Uraft  RMP/EIS  objected  to  this  committed  mitiga- 
tion measure  in  part  oecause  it  provided  no  mecnanism  for  ensuring  that  a 
mutual  agreement  could  be  reacned  and  because  of  disagreements  over  the 
timing  of  the  development  of  a  mitigation  plan.  Upon  reconsideration  the 
Colorado  State  Director  decided  to  revise  this  decision  in  the  Proposed  RMP 
and  Final  EIS.  Essentially  it  was  changed  from  a  "required"  to  a 
"suggested"  measure. 

The  change  is  described  in  tne  preface  to  the  Proposed  RMP/Final  EIS: 

Xne  only  significant  difference  between  the  Draft  RMP/EIS  and 
the  Final  RMP/EIS  involves  an  oil  shale  lease  stipulation  to 
mitigate  social  and  economic  impacts.  The  Draft  stated  "A 
couaition  of  tne  oil  shale  lease  shall  be  that  the  lessee  and 
tne  affected  governments  shall  develop  a  mutually  agreeable 
socioeconomic  impact  mitigation  plan  at  the  time  of  submis-  sion 
of  tne  Detailed  Development  Plan".  This  section  of  the  Draft 
("Committed  Mitigation",  p.  215)  has  been  deleted  from  the 
document  and  an  appropriate  addition  has  been  made  on  p.  236  of 
the  Draft  (see  "Text  Changes"  section) .  Justification  for 
removing  tnis  stipulation  is  described  in  detail  in  the 
"Kesponse"  section  of  this  volume  (Response  #11) . 

Tne  text  addition  read  as  follows: 

Xne  lessee  and  affected  State  and  local  governments  are  en- 
couraged to  cooperatively  develop  a  satisfactory  social  and 
economic  mitigation  plan  at  the  time  of  submission  of  the 
Detailed  Development  Plan. 


In  the  "Response"  section  of  the  Final,  the  change  was  discussed  at 

greater  length: 

Social  and  Economic Conimunities  and  other  State  and  local 

government  entities  often  want  BLM  to  help  strengthen  their  hand 
in  negotiating  with  energy  lessees  for  mitigation  of  social  and 
economic  impacts.  At  the  same  time,  however,  these  same  en- 
tities do  not  wish  for  Federal  "control"  or  "interference"  in 
ther  options  for  specific  mitigations.  It  is  not  the  policy  of 
the  Department  of  the  Interior  to  interfere  with  the  stipu- 
lations or  negotiations  occurring  between  local  or  State 
authorities  and  lessees,  though  it  is  policy  to  cooperate  with 
them  as  fully  as  possible  within  the  laws.  Nor  is  authority 
given  for  local  and  State  authorities  to  prevent  leasing  of 
Federal  lands.  We  have  identified  and  analyzed  social  and 
economic  impacts  in  this  document.  Though  no  Federal  laws 
expressly  permit  BLM  to  formulate  and  enforce  social  and 
economic  impact  mitigation,  we  encourage  the  formulation  of  a 
satisfactory  impact  mitigation  plan  cooperatively  by  the 
affected  State  and  local  governments  and  the  lessee.  To  clarify 
this  intent,  the  "Committed  Mitigation"  section  on  page  215  of 
the  Draft  has  been  deleted  and  an  appropriate  addition  has  been 
made  on  page  23b  of  the  Draft.... 


Protests  on  the  Proposed  RMP/Final  EIS  were  received  from  the  Rio 
Blanco  County  Board  of  Commissioners  and  the  Associated  Governments  of 
Nortnwest  Colorado  (AGNC) .  The  AGNC  generally  supported  the  County's 
objections  to  the  proposed  mitigation  measure  and  went  on  to  suggest 
language  for  a  stipulation  which  would  require  compliance  with  State  and 
local  laws  (the  so-called  "Ventura  stipulation").  The  BLM  Colorado  State 
Office  subsequently  consulted  with  the  Regional  Solicitor.  The  Regional 
Solicitor's  response  as  well  as  a  1983  Associate  Solicitor  memorandum 
referenced  in  that  response  are  included  as  Exhibits  in  Chapter  X.  On  the 
basis  of  the  Regional  Solicitor's  advice,  the  Director  proposed  an 
alternative  stipulation  requiring  the  lessee  to  comply  with  State  and  local 
laws  wnicn  do  not  impermissibly  conflict  with  the  achievement  of  a 
congressionally  approved  use  of  Federal  lands.  The  Director's  response  is 
shown  in  its  entirety  as  Exhibit  4. 

IV-39 


Tne  i>iceauce  Basin  experience  illustrates  rather  vividly  the  unsettled 
controversy  over  the  role  and  authority  of  tne  BLM  in  mitigating  off-site 
socioeconomic  impacts.  Furthermore,  it  demonstrates  the  potential 
aifficuities  BLi'l  managers  may  face  in  developing  an  appropriate  and  pala- 
taole  mitigation  measure  and  negotiating  it  through  the  practical  political 
environment . 


1 
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EXHBIT  4 

1617.2(202) 
PP-CO-PC-85-01 


April  25,  1985 


CERTIFIED  MAIL  -  RETURN  RECEIPT  REQUESTED 

Mr.  Allan  J.  Jones 

Chairman,  Board  of  County  Conmissioners 

Rio  Blanco  County  Courthouse 

Post  Office  Box  599 

Meeker,  Colorado  81641 

Dear  Mr.  Jones: 

Your  protest  to  tne  proposed  Piceance  Basin  Resource  Management  Plan  (B^P)  has 
been  carefully  reviewed.   The  purpose  of  this  letter  is  to  infora  you  of  the 
results  of  our  review  and  the  decision  on  your  protest. 

Your  letter  specifically  protested  the  deletion  from  the  proposed  RMP  of  a 
provision  contained  in  the  draft  requiring  future  oil  shale  lessees  and  "the 
affected  governments"  to  develop  a  mutually  agreeable  socioeconomic  impact 
mitigation  plan  at  the  time  the  lessee  submits  its  Detailed  Development  Plan 
to  the  Bureau  of  Land  Management  (BLi'l).   As  an  alternative  to  the  above 
provision,  you  suggested  inclusion  of  a  stipulation  contained  in  your  protest. 

As  proposed  in  the  draft,  the  stipulation  required  State  and  local  agreement 
that  a  lessee's  proposed  socioeconomic  impact  mitigation  plan  was  adequate. 
Without  that  agreement,  a  lessee  would  have  been  unable  to  proceed  with  the 
development  of  the  leased  oil  shale  deposits.   It  is  precisely  this  sort  of 
"veto"  power  over  a  congressionally  approved  activity  (i.e.,  the  leasing  and 
development  of  oil  shale  deposits)  that  the  Courts  concluded  was  prohibited  in 
in  Ventura  County  vs.  Gulf  Oil  Company,  [601  Fed  1080  (9th  Cir.  1979), 
affirmed  without  opinion,  445  U.S.  947  (1980)].   Thus,  the  legal  adequacy  of 
the  provision  in  the  draft  RMP  is  doubtful. 

The  ruling  in  the  Ventura  County  decision,  supra,  and  the  Associate 
Solicitor's  December  8,  1983  explanation  of  that  ruling,  both  conclude  that 
State  and  local  governments  cannot  impose  laws  and  regulations  "impermissibly 
conflicting  with  achievement  of  a  congressionally  approved  use  of  federal 
lands."  Thus,  the  Associate  Solicitor  concluded  that  the  stipulation  then  in 
use  could  be  changed  "to  express  more  clearly  our  intention  that  state  and 
local  law  is  not  applicable  when  it  is  used  to  prohibit  lessee's  activity 
necessary  to  acnieve  the  Departmental  purpose  in  lease  issuance."  It  is 
important  to  note,  however,  that  the  word  "prohibit"  does  not  mean  that 
anything  short  of  absolute  prohibition  is  a  legitimate  exercise  of  State  or 
local  authority.   The  Ventura  County  decision,  supra,  rules  out  any  State  or 
local  laws  wnich  impermissibly  conflict  with  the  achievement  of  a 
congressionally  approved  use,  not  simply  those  which  absolutely  prohibit  such 
use . 
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jjJone  the  less,  experience  gained  tnrough  the  Department's  Prototype  Oil  Shale 
Leasing  Program  indicates  there  is  some  merit  in  the  argument  that  the  time 
for  submitting  a  Detailed  Development  Plan  may  not  necessarily  be  the  time  for 
submitting  a  socioeconomic  impact  mitigation  plan.   To  satisfy  this  concern, 
a  stipulation  providing  for  tne  submission  of  an  "encouraged"  and 
"cooperatively  developed"  mitigation  plan  at  a  mutually  agreeable  time  (or 
times)  could  be  inserted  in  the  lease  at  lease  issuance. 

To  avoid  confusion  in  the  future,  and  to  clearly  reflect  the  ruling  of  the 
Ventura  County  decision,  supra,  the  Record  of  Decision  on  the  Piceance  Basin 
RMP  and  associated  Final  Environmental  Impact  Statement  will  incorporate  into 
the  plan  a  stipulation  which  reads  as  follows: 

The  lessee  shall  comply  with  all  state  and  local  laws  governing  any 
class  of  activity  undertaken  on  the  lease  in  the  exercise  of  lease 
rights,  including  permits  and  license  laws,  except  that  such  laws  apply 
only  to  the  extent  they  do  not  impermissibly  conflict  with  the 
achievement  of  a  congressionally  approved  use  of  Federal  lands. 

We  believe  the  above  wording  addresses  the  concern  raised  in  your  letter. 
Thank  you  for  your  participation  and  comments.   This  is  the  final  decision  of 
the  Department  of  the  Interior  on  your  protest. 

Sincerely, 


Neil  Morck 
Deputy  Director 

cc:   Honorable  Richard  Lamm 
Governor  of  Colorado 
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Chapter  V 

Mitigation  Activities  of  Other 
Federal  Resource  Management  Agencies 


Overview  of  Chapter 

This  section  portrays  the  mitigation  authorities  and  activities  of 
several  other  Federal  agencies.  They  were  selected  because  Bureau  person- 
nel will,  on  occasion,  be  working  with  representatives  of  these  agencies  on 
mitigation  Issues.  It  will  thus  be  helpful  to  Bureau  representatives  to 
nave  at  least  some  background  on  the  workings,  or  absence  of  workings,  of 
these  agencies  on  off-site  social  and  economic  mitigation. 

The  following  agencies  are  covered: 

-  Forest  Service 

-  iiureau  of  Reclamation 

-  Office  of  Surface  Mining 

-  Federal  Energy  Regulatory  Commission 
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The  Forest  Service 

The  Forest  Service  Is  quite  couservative  in  Its  off-site  mitigation 
activities.  This  is  clearly  evident  in  the  Rocky  Mountain  Region,  where  ski 
resort  and  minerals  permitting  has  elevated  mitigation  issues.  However,  it 
is  also  the  case  as  well  throughout  the  rest  of  the  National  Forest  system, 
where  there  are  few  dramatic  proposals  that  would  result  in  wholesale  com- 
munity changes. 

There  is  no  mention  of  mitigation  in  the  Forest  Service's  Guidelines 
for  Economic  and  Social  Analysis  of  Programs,  Resource  Plans,  and  Projects 
(FSM  1^73)  (Federal  Register,  Volume  47,  No.  80,  April  26,  1982,  17940- 
17954).  Part  of  the  followup  operational  handbook.  Chapter  30,  Social 
Analysis  (FSH  1909.17)  includes  mitigation  in  its  definition  section  but 
only  through  citation  of  CEQ  regulations.  A  mention  of  effective  mitigation 
is  also  Included  in  the  discussion  of  social  criteria  for  evaluating 
alternatives. 

Given  the  difficulty  of  attaching  mitigation  measures  to  proposals  and 
alternatives  in  its  land  use  plans,  this  position  is  understandable.  How- 
ever, in  its  special  use  permitting  of  minerals  facilities  or  large-scale 
recreational  developments,  the  Forest  Service  assumes  little  responsibility 
tor  off-site  impacts  and  has  deliberately  chosen  not  to  attempt  an  exten- 
sion of  its  well-established  on-site  authorities. 
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A  couple  of  fairly  recent  examples  from  the  Rocky  Mountain  Region  will 
illustrate  tnese  couunents  on  permits.  The  Forest  Service  prepared  a  fairly 
eiaoorate  environmental  analysis  report  on  the  Beaver  Creek  winter  sports 
site  in  iia^le  County,  Colorado.  Its  social  and  economic  sections  covered 
tne  economic  base  and  employment,  population  density  and  housing,  social 
structure  and  social  issues,  scnools,  water  supply,  sewage,  solid  waste, 
energy,  fire  and  police  protection,  road  maintenance,  and  transportation  and 
parKin^ . 

Ttien,  for  each  of  these  topics,  there  was  discussion  of  background, 
favoraDle  effects,  adverse  effects,  mitigation,  standards,  regulation  and 
enforcement,  and  unavoidable  adverse  effects.  Throughout  the  mitigation 
discussions,  the  only  Forest  Service  measure  brought  up  centered  on  a  non- 
discrimination in  employment  clause  in  the  special  use  permit  to  be  issued 
to  tiie  proponent.  Numerous  Vail  Associates  proposals,  recommendations,  com- 
mitments, and  plans  were  presented  but  no  unique  Forest  Service  suggestions 
or  requxremeuts  were  forwarded. 

Tfie  Mount  Emmons  Mining  Project  Environmental  Impact  Statement  is 
similar  in  its  treatment  of  off -site  issues.  As  in  the  Beaver  Creek  docu- 
ment, tne  proponent's  (in  tnis  case  AMAX)  proposals  and  commitments  are 
openly  and  tuorougnly  presented.  Indeed,  tne  Mount  Emmons  EIS  contains  a 
separate  section  entitled  AMAX's  Mitigation,  Avoidance,  and  Enhancement 
Measures.  It  is  a  thorough  report  with  extensive  and  well-considered  propo- 
sals. It  deserves  recognition  for  its  tnoughtfulness  and  for  its  implicit 
statement  on  corporate  posture. 
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Tne  Forest  Service's  Mount  Emmons  mitigation  section  also  Includes  a 
socioeconomic  subsection  but  none  of  the  items  are  portrayed  as  being  sub- 
ject to  Forest  Service  requirements.  This  section  is  prefaced  by  the  fol- 
lowing statement: 

"This  Appendix  contains  reasonable  mitigation  measures  that  apply  to 
Alternatives  3-7,  These  mitigation  measures  have  been  consolidated  from 
the  following  sources:  Forest  Service,  BMML  (1981  a-d)  and  AMAX  (1981a). 
The  mitigation  measures  that  the  Forest  Service  may  require  to  mitigate 
impacts  that  occur  on  NFS  lands  are  Identified  by  an  asterisk  (*)  and  are 
assumed  to  be  in  place  for  the  impact  analyses  described  in  Chapter  4.  It 
must  be  clearly  understood  that  NEPA  does  not  require  mitigation  measures 
be  implemented  by  tne  proponent  or  anyone  else.  Likewise,  it  must  be  un- 
derstood that  the  task  of  the  Forest  Service  required  by  NEPA  is  to  dis- 
close Impacts  and  consequences  of  the  proposed  action  and  alternatives  to 
that  action.   In  doing  so,  the  following  must  be  recognized: 

(1)  Any  mitigation  required  by  the  Forest  Service  will  relate  only 
to  impacts  on  NFS  lands  and  must  be  based  on  legal  authorities  of  the 
Forest  Service. 

(2)  Tne  disclosure  of  impacts  and  the  discussion  of  mitigation  meth- 
ods la  for  tue  purpose  of  providing  those  agencies  of  Government  (Federal, 
State,  and  local)  with  decision  authority  regarding  the  Project,  informa- 
tion they  may  use  in  approving  or  denying  within  their  authority.  Such 
information  is  also  provided  so  tnat  the  proponent  and  the  public  at  large 
is  aware  of  at  least  part  of  the  information  being  used  by  the  various 
agencies  in  making  their  decisions. 

(3)  When  determining  what  mitigation  measures  will  be  required  on  NFS 
lands.  Forest  Service  officials  must  consider:  authorities  under  existing 
law,  regulation,  and  policy;  economic  feasibility;  land  management  objec- 
tives; and  the  Impacts  and  consequences  disclosed  in  the  EIS.  Forest 
Service  required  mitigation  must  be  in  accord  with  the  Forest  Service 
autnorltles  wtiich  apply  to  the  activity  under  consideration.  The  Record 
of  Decision  will  identify,  by  inclusion  or  specific  reference,  the  mitiga- 
tion measures  and  necessary  monitoring  programs.  The  required  Forest  Ser- 
vice mitigation  measures  will  become  terms  and  conditions  of  any  permit  or 
authorization. 

(4)  Forest  Service  officials  will  sit  at  the  negotiating  table,  if 
requested,  to  assist  otner  levels  of  government,  as  well  as  the  propo- 
nent, in  interpreting  the  EIS  information  and  to  provide  technical  as- 
sistance relative  to  the  Forest  Service  area  of  professional  expertise. 
The  role  of  the  Forest  Service  should  not  be  considered  as  'mitigation 
facilitator' ." 

Tne  rationale  for  these  statements  lies  in  the  lack,  of  explicit  auth- 
ority for  off-site  mitigation  in  the  National  Forest  Management  Act,  the 
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I'iultlple  Use-Sustained  Yield  Act,  the  Forest  and  Rangeland  Renewable  Re- 
sources Planning  Act,  and  otner  legislative  mandates  that  guide  Forest 
Service  assessment  and  management.  Without  specific  legislative  semction, 
tne  Forest  Service  is  reluctant  to  require  such  measures  as  a  matter  of 
poxicy.  It  can  only  suggest. 

Furtuer  clarification  is  provided  Dy  a  Forest  Service  document  pro- 
duced in  the  Northern  Region,  entitled  Minerals ,  People ,  and  Dollars.  !Ilils 
report,  focusing  on  Forest  Service  minerals  activities,  covers  mitigation 
from  Forest  Service,  industry,  and  community  perspectives.  Its  discussion 
of  Forest  Service  options  opens  with  a  statement  that  procedures  to  control 
social  and  economic  effects  in  communities  -  comparable  to  on-site  physical 
and  Diological  resources  -  nave  not  been  developed  in  the  agency.  It  then 
suggests  several  potential  mechanisms  that  Forest  Service  managers  can  em- 
ploy to  accomplish  the  desired  ends.  Included  are  informing  the  public  of 
potential  actions,  assessment  of  effects,  cooperating  with  other  entities, 
and  building  within-agency  awareness  of  off -site  consequences. 

These  actions,  falling  well  short  of  requiring  proponents  to  address 
effects,  generally  fall  into  the  suggested  type  of  measure.  This  is  con- 
sistent with  the  lack  of  congressional  mandate  provided  the  Forest  Service 
in  its  guiding  legislation  on  non-timber  programs. 

In  its  timuer  management  program,  however,  the  Forest  Service  is  clearly 
able  to  alter  sales  schedules  to  consider  and  avoid  "substantial  adverse 
impacts  upon  a  community  in  the  economic  area  in  which  the  forest  is  located" 
(Jo  CFR  ^9, lb  (a)(3)Uii)).   This  means  that  timber  sales  can  be  locally 
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accelerated  beyond  the  rate  of  sustained  yield  in  order  to  protect  local 
economies  dependent  upon  timber  harvesting.  As  such,  this  could  be  an 
effective  discretionary  mitigation  action  to  avoid  adverse  socio-economic 
effects  of  local  forest  management. 
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Bureau  of  Reclamation 

Tiie  Bureau  of  Reclamation  mainly  seeks  to  mitigate  adverse  consequences 
of  its  construction  projects  through  scheduling  and  design  changes.  Given 
trie  nature  of  many  Bureau  water  control  projects,  however,  it  is  inevitable 
that  some  persons  are  displaced  by  the  flooding  of  previously  occupied  land. 
In  these  cases,  the  provisions  of  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970  (PL  91-646)  become  effective.  This 
law  established  a  system  (moving  expenses,  replacement  housing,  etc.)  for 
assisting  persons,  families,  and  firms  whose  property  is  taken  by  Federal 
projects.  The  Corps  of  Engineers  and  other  Department  of  Defense  agencies 
also  employ  this  legislation  when  dislocation  results  from  their  program  im- 
plementation. 

More  affirmatively,  there  has  been  successful  Bureau  of  Reclamation 
experience  with  changing  design  alternatives  in  a  major  water  development 
project  in  order  to  minimize  adverse  local  socioeconomic  effects.  The 
following  paper  (Exhibit  5)  by  Curt  Brown  captures  the  process  that  the 
bureau  of  Reclamation  used  on  a  very  controversial  and  visible  project  in 
iurizona  which  had  profound  implications  for  residents  of  the  area.  The  case 
is  an  illustration  of  changing  design  of  project  alternatives,  rather  than 
responding  to  adverse  effects,  as  a  mitigation  mechanism. 
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THE  CENTRAL  ARIZONA  WATER  CONTROL  STUDY:  A  CASE  FOR 
MULTIOBJECTIVE  PLANNING  AND  PUBLIC  INVOLVEMENT' 

Curtis  A.  Brown^ 


ABSTRACT;  This  paper  describes  the  successful  application  of  a 
muluobjective  planning  framework,  incorporating  substantial  public  in- 
volvement, to  a  major  water  resources  decision  invohnng  intense  con- 
flicts. The  study  was  initiated  to  help  resolve  more  than  a  decade  of 
controversy  over  a  project  proposed  to  control  flooding  and  provide 
regulatory  storage  in  the  Phoenix,  Arizona,  area.  The  public  was 
actively  involved  in  the  development  of  study  goals  and  the  specifica- 
uon  of  acceptable  tradeoffs  between  multiple  objectives.  A  wide  range 
of  structural  and  nonsuuctural  altemauves  was  formulated  and  eval- 
uated in  relation  to  these  objecuves,  and  broad-based  support  was 
developed  for  a  new  plarL  Reasoru  for  the  successful  outcome  are 
discussed,  as  well  as  implications  for  water  resources  planning  under 
the  new  Federal  Principles  and  Guidelines. 

(KEY  TERMS:  muluobjective  planning;  public  involvement;  conflict 
resolution  water  resources;  Arizona.) 


This  paper  describes  and  evaluates  the  application  of  a 
multiobjective  planning  framework,  incorporating  substantial 
public  involvement,  to  a  major  water  resources  development 
decision  involving  considerable  conflict.  The  study  helped  to 
resolve  more  than  a  decade  of  controversy  and  bitter  attacks 
and  facilitated  the  development  of  broad  support  for  a  new 
plan.  This  study  demonstrates  the  importance  of  a  multi- 
objective  approach  to  planning  at  a  time  when  multiobjective 
planrung  is  being  de-emphasized  in  the  Federal  guidelines  for 
water  resources  planning  in  favor  of  a  greater  emphasis  on 
maximization  of  economic  benefits.  The  study  described  is  the 
Central  Arizona  Water  Control  Study  (CAWCS),  funded  to 
examine  water  storage  and  flood  control  alternatives  in  the 
Phoenix,  Arizona,  metropolitan  area. 


STUDY  SETTING 

HistoricaJly,  Phoenix  has  been  subjected  to  flooding  on  the 
Salt  Rjvcr  wiiich  flows  through  the  center  of  the  metropolitan 
area.  In  addition  to  structures  for  flood  control,  the  State  of 
Anzona  has  long  sought  additional  reservoir  storage  for  irriga- 
tion in  the  Pliocnix  area.  These  reservoirs,  termed  regulatory 
storage  reservoirs,  would  hold  water  pumped  from  the  Granite 
Reel  Aqueduct  during  periods  of  low  demand  and  release  this 


water  during  the  summer  months.  In  1976.  the  Bureau  of 
Reclamation  (Bureau)  published  an  Environmental  Impact 
Statement  (EIS)  proposing  the  construction  of  a  flood  control 
and  regulatory  storage  structure,  called  Orme  Dam,  at  the 
confluence  of  the  Salt  and  Verde  Rivers  a  few  miles  upstream 
from  Phoenix  (Bureau  of  Reclamation,  1976). 

For  the  1976  EIS  a  number  of  alternative  sites  had  been 
evaluated  using  the  criteria  of  (1)  storage  capacity,  (2)  flood 
control,  (3)  recreation,  (4)  fish  and  wildlife  benefits,  and 
(5)  power  generation.  The  Orme  site  was  recommended  as 
the  best  of  two  possible  alternatives  that  provided  full  flood 
control  and  storage  benefits  with  a  single  structure. 

Publication  of  the  EIS  and  recommendation  of  the  con- 
struction of  Orme  Dam  brought  strong  public  reaction.  While 
Orme  Dam  would  provide  flood  control  and  storage  for  irri- 
gation, it  would  also  require  relocation  of  virtually  the  entire 
Yavapai  Indian  Tribe  residing  along  the  Verde  River  in  the 
Fort  McDowell  Indian  Reservation  and  inundation  of  stream- 
side  wildlife  habitat  that  supports  bald  eagle  nesting  activities. 
The  controversy  and  opposition  to  the  proposed  project  were 
significant  enough  to  halt  the  planning  process.  In  April  1977, 
Orme  Dam  was  1  of  19  water  projects  halted  by  President 
Carter's  "hit  list." 

Support  for  Orme  Dam  might  have  waned  at  this  point  if 
not  for  three  major  floods  in  1978  and  1979  that  caused  ap- 
proximately $200,000,000  in  damages  in  the  Phoenix  area  and 
the  loss  of  seven  lives.  After  the  1978  floods,  pro-Orme  groups 
blamed  the  Indians  and  environmentalists  for  the  flood  dam- 
ages they  felt  could  have  been  prevented  by  Orme  Dam,  and 
the  opponents  of  the  dam  blamed  the  State  and  operators  of 
the  existing  dams  for  "outmoded  water  policies"  that  pre- 
vented safe  storage  of  the  floodflows  (Arizona  Republic, 
19788,  d.  e;  Arizona  Daily  Star,  1978;  Scottsdale  Daily  Pro- 
gress. 1978;  State  Press-ASU.  1978). 

Public  demands  for  a  solution  grew  and  political  representa- 
tives pushed  for  reinstatement  of  Orme  as  part  of  the  Central 
Arizona  Project  (Arizona  Republic,  1978b,  c;  Central  Phoenix 
Sun,  1978).  In  response  to  these  requests,  a  special  planning 
study  was  initiated  by  the  Bureau  to  study  alternative  solutions 
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to  the  problem,  including  Orme  Dam.    The  study,  called  the 
Central  Anzona  Water  Control  Study,  began  in  July  1978. 


THE  CENTRAL  ARIZONA  WATER  CONTROL  STUDY 

The  goal  of  the  study  was  to  find  a  plan  that  could  address 
the  various  issues,  including  flood  control,  water  storage,  en- 
vironmental concerns,  and  social  concerns,  and  be  acceptable 
to  the  many  parties  involved.  The  social  context  for  the  study 
presented  many  difficulties.  The  various  interest  groups  were 
strongly  polarized.  At  the  start  of  the  study,  most  local  and 
state  politicians  strongly  supported  the  Orme  alternative, 
which  had  previously  been  halted  because  of  the  public  con- 
troversy it  generated.  In  addition,  the  recent  floods  put  con- 
siderable pressure  on  the  study  team  to  develop  a  solution 
quickly. 

To  succeed,  the  study  had  to  develop  public  support  and 
trust,  examine  all  reasonable  alternatives,  and  yet  not  unduly 
delay  selection  of  a  plan.  The  general  structure  of  the  study 
was  similar  in  many  respects  to  the  "iterative  open  planning 
process"  (lOPP)  proposed  by  Ortolano  (1974).  The  lOPP  is 
composed  of  four  planning  stages  -  problem  identification, 
plan  formulation,  impact  assessment,  end  evaluation  -  with 
continuous  iteraction  between  planners  and  the  affected  pub- 
lics at  each  stage.  The  CAWCS  design  emphasized: 

1.  Multiobjective  Plan  Formulation  and  Evaluation.  The 
previous  study,  which  had  recommended  Orme  Dam,  had  em- 
ployed multiple  criteria  to  evaluate  a  number  of  plans  that 

,  had  been  formulated  primarily  to  address  two  objectives:  flood 
control  and  regulatory  storage.  CAWCS  was  designed  to  use  a 
broader  set  of  objectives,  including  environmental  and  social 
objectives,  to  formulate  plans,  not  just  to  evaluate  plans.  Em- 

V  phasis  was  also  placed  on  examining  combinations  of  sites,  not 
just  single-structure  alternatives. 

2.  An  Open  Planning  Process.  While  the  previous  study  had 
obtained  study  review  from  a  wide  array  of  agencies  and 
groups,  public  participation  in  the  actual  planning  process  was 
limited.  The  CAWCS  study  placed  considerable  emphasis  on 
involving  the  pubhc  in  all  phases  of  the  study  process  -  from 
the  generation  to  the  evaluation  of  alternative  plans.  In  addi- 
tion, an  independent  consulting  firm  was  hired  to  perform 
nuny  of  the  sensitive  environmental  and  social  impact  assess- 
ment studies  and  coordinate  the  public  involvement  program. 


PUBLIC  INVOLVEMENT 

Public  involvement  is  a  systematic  process  that  informs  the 
public  about  decisions  that  may  affect  their  lives  and  provides 
opportunities  for  the  public  to  particlpa(e  in  the  decision- 
making process.  I\iblic  involvement  was  u  major  aspect  of  the 
study,  employing  a  wide  range  of  activities.  Many  of  the  pub- 
lic meetings  and  workshops  are  discussed  in  the  following 
description  of  the  study.  In  addition  to  these  activities,  the 
public  involvement  program  employed: 

\.  A  Governor's  Advisory  Committee.  Governor  Babbitt 
appointed  a   28-member  committee,  representing  all  major 


interest  groups,  to  provide  study  giiidance.  Interests  repre- 
sented included  municipalities,  the  business  community,  wa'er 
development  concerns,  the  League  of  Women  Voters,  environ- 
mental  groups,  Indian  representatives,  and  public  utilities. 
The  committee,  which  met  19  times  from  June  1979  to  Octo- 
ber 1981,  received  numerous  briefings  on  the  study,  provided 
comments,  and  served  as  a  vehicle  for  obtaining  public  and 
political  support  for  study  findings. 

2.  The  Technical  Agency  Group  (TAG).  This  group  was 
established  as  an  advisory  committee  for  technical  aspects  of 
the  study,  representing  approximately  50  groups  and  agencies. 
The  group  met  24  times  between  January  1979  and  September 
1981.  The  TAG  facilitated  discussion  and  resolution  of  tech- 
nical problems  as  the  study  progressed.  Comments  made  dur- 
ing  the  evaluation  of  the  TAG  process  indicated  that  partici- 
pants felt  the  TAG  was  unwieldy  due  to  its  size  but  necessary 
to  resolve  technical  issues  before  facing  the  public.  They  felt 
that  the  TAG  helped  build  credibility  for  technical  aspects  of 
the  study  and  that  it  permitted  review  of  the  technical  analyses 
without  having  to  wait  for  the  EIS  (Bureau  of  Reclamation, 
1982). 

3.  A  Mailing  List.  The  mailing  list  of  interest  groups  and 
individuals  was  continually  updated  and  contained  4,386  en- 
tries by  the  end  of  the  study. 

4.  Newsletters.  Twenty-three  newsletters  were  sent  to  the 
mailing  list  between  January  1979  and  November  1981.  Tnis 
was  one  of  the  most  important  and  effective  means  for  keeping 
the  public  appraised  of  study  progress  and  upcoming  activities, 
and  public  response  to  the  newsletters  was  very  favorable. 

5.  Factbooks.  Four  detailed  factbooks  were  prepared  for 
the  public  at  key  points  in  tlie  study  in  order  to  provide  in- 
formation upon  which  to  make  a  judgment  or  provide  com- 
ments. While  the  newsletters  provided  general  information 
and  sunimaries  of  study  findings,  the  factbooks  carried  the 
main  burden  of  providing  the  public  v/ith  technical  detail  and 
explanation.  The  final  factbook  was  iSO  pages  and  was 
accompanied  by  a  40-page  summary.  Providing  these  data 
throughout  the  study  not  only  enhanced  the  quality  of  public 
input  but  also  reduced  the  chances  for  the  sort  of  unpleasant 
surprises  and  subsequent  attacks  which  can  occur  when  the 
public  does  not  receive  tliis  information  until  publication  of 
a  draft  EIS. 

6.  Briefings.  Between  July  1979  and  November  1981,  26 
briefings  were  held  for  elected  officials  and  the  media,  includ- 
ing local  city  mayors,  the  Yavapai  Tribal  Council,  the  Gover- 
nor, the  State  legislature,  and  the  congressional  delegation. 

7.  Public  Presentations.  Over  150  presentations  were  given 
to  civic  groups.  Government  agencies,  professional  organiza- 
tions, and  other  interested  publics  during  the  course  of  the 
study  (Bureau  of  Reclamation,  1982). 


DEFINING  ROLES  OF  STUDY  PARTICIPANTS 

The  study  process  was  designed  to  perform  two  parallel 
functions:  fact  identification  and  value  identification.  The 
goal  of  value  identification  was  to  identify  the  social  objectives 
that  the  plans  would  address  and  to  use  that  information  in 


V-i2 


WATER  RESOURCES  BULLETIN 


The  Central  Anzona  Waicr  Control  Study:  A  Case  for  Multiobjective  Planning  and  Pubbc  Involvement 


both  the  formulation  and  evaluation  of  plans.  The  primary 
source  of  value  information  was  the  public,  through  public 
involvement  activities. 

The  goal  of  fact  identification  was  to  assess  the  technical 
feasibility  of  proposed  plans  and  to  determine  their  impact  on 
the  objectives.  Technical  facts  were  identified  through  studies 
performed  by  the  Bureau  of  Reclamation,  the  Army  Corps  of 
Engineers,  the  U.S.  Fish  and  Wildlife  Service,  and  private  con- 
sultants. 

While  planners  should  strive  not  to  confuse  judgments  of 
fact  with  statements  of  value,  the  distinction  between  facts 
and  values  is  blurred  at  the  boundary.  For  example,  while  the 
public  can  specify  that  a  riverine  ecosystem  is  highly  valued, 
technical  specialists  must  make  judgments  about  the  best  way 
to  measure  impacts  to  the  ecosystem.  Those  judgments,  such 
as  which  components  of  the  ecosystem  to  measure,  are  not 
entirely  value  free.  To  maintain  study  credibility,  such 
"boundary"  judgments  and  assumptions  must  be  well  docu- 
mented and  subject  to  early  public  review  (see.  for  example. 
Stewart,  et  ai,  in  press). 

Also,  planners  must  keep  in  mind  that  people  have  relative- 
ly few  basic  values  (Rokeach,  1973)  and  cannot  immediately 
apply  these  values  to  specific,  often  complex,  alternatives.  In 
order  to  reach  a  value  judgment  about  a  proposed  action,  in- 
dividuals must  be  helped  to  understand  how  that  action  affects 
iheir  own  needs  and  goals.  This  requires  both  information 
about  the  action  and  time  to  consider  its  relationship  to  more 
basic  values.  If  the  public  is  rushed  into  making  value  state- 
ments about  specific  alternatives  without  sufficient  time  or 
information,  unstable,  unreliable  responses  may  result  which 
may  misdirect  the  planning  process  (see  Fischhoff,  et  ai, 
1979).  Therefore,  time  and  information  are  two  key  com- 
ponents of  any  public  involvement  process. 


STRATEGY  FOR  EVALUATION  OF  ALTERNATIVES 

Most  planning  studies  arc  a  compromise  between  exhaustive 
analysis  and  practicality.  While  fully  "rational"  planning  re- 
quires generation  and  evaluation  of  all  potential  alternatives, 
most  studies  must  adopt  economizing  strategies  to  reduce  the 
burden  of  data  collection  and  evaluation.  The  CAWCS  adopted 
the  strategy  of  screening  out  poor  alternatives  as  early  as  pos- 
sible, subjecting  only  the  most  promising  alternatives  to  full 
multiattnbute  analysis.  The  general  design  for  CAWCS  was: 

1.  Define  study  goals  and  generate  potential  plan  elements 
(individual  actions  or  structures)  that  might  each  partially 
meet  the  goals. 

2.  Screen  out  plan  elements  having  unacceptable  charac- 
lerMicx  with  temped  to  a  set  of  critlcMl  fuciors  (e.g..  unsuitable 
dani%ite  geology). 

.V  Cumhine  rcm.iining  elements  into  10  to  20  systems,  or 
jlfoups  ol  ricments  that  work  tugclhci  to  address  ull  goals. 

4.  Perform  preliminary  evaluation  of  systems  on  oil  ob- 
jectives. Screen  out  poor  performers. 

5.  Perform  detailed  multiattribute  evaluation  on  remaining 
set  of  alternative  systems. 
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This  type  of  approach  focuses  the  major  effort  on  the  most 
promising  alternatives.  As  with  all  economizing  strategies,  it 
does  carry  some  risk  of  desirable  alternatives  being  screened 
out  because  they  perform  poorly  on  one  "critical"  factor.  To 
guard  against  this  possibility  it  is  important  that  options  are 
screened  out  only  for  "fatal  flaws"  -  negative  impacts  that 
cannot  be  offset  by  any  reasonable  degree  of  benefits  on  other 
factors. 


DESCRIPTION  OF  THE  STUDY 

Stage!  -June  1978 

The  goals  of  Stage  I  were  to  identify  study  objectives  and 
potential  actions  that  could  achieve  these  objectives.  Pre- 
liminary objectives  identified  by  previous  studies,  the  public, 
and  interested  agencies  were: 

1.  Water  supply 

2.  Flood  control 

3.  Energy  conservation  and  production 

4.  Water  quality 

5.  Vegetation  and  wildlife 

6.  Recreation 

7.  Social  considerations 

8.  Cultural  resources 

9.  Preservation  of  water  rights 
10.  Safety  of  dams 

Three  public  meetings  were  held  during  Stage  I  to  inform 
the  public  about  the  study  process  and  to  solicit  their  sugges- 
tions for  study  objectives  and  potential  alternatives.  A  num- 
ber of  alternatives  were  suggested  by  the  public  and  analyzed 
by  the  technical  staff,  including  specific  damsites.  nonstruc- 
tural alternatives  for  flood  control,  use  of  floodflows  to  re- 
charge groundwater  supplies,  and  changes  in  the  operation  of 
existing  dams  to  provide  additional  flood  storage.  In  all,  over 
30  structural  (e.g.,  dams,  levees)  and  nonstructural  (e.g.,  flood- 
plain  management)  elements  were  identified  during  Stage  I. 
.Fourteen  of  these  elements  were  screened  out  as  unfeasible 
■  on  the  basis  of  technical  problems  (e.g.,  geologic  problems  at 
the  proposed  damsite  prevented  a  safe  structure),  or  prohibi- 
tive cost,  or  ineffectivea'iss  in  meeting  the  objectives  (Bureau 
of  Reclamation,  1980). 

Stage  II  -  March  1980 

Plan  elements  passing  the  screening  were  carried  into 
Stage  il  where  they  were  evaluated  in  more  detail  to  deter- 
mine their  technical  feasibility,  cost,  and  environmental  and 
social  effects.  Nine  public  workshops  were  held  during  this 
stage  to  report  the  results  of  the  Stage  I  screening  of  individual 
plan  elements  and  to  obtain  the  publics'  suggestions  for  addi- 
tional alternatives  or  additional  factors  that  should  be  used  to 
evaluate  alternatives.  Workshop  participants  generally  agreed 
that  all  major  alternatives  had  been  identified,  and  helped  to 
define  the  most  critical  aspects  for  the  study  objectives  (for 
example,  that  transportation  disruption  was  the  most  signifi- 
cant impact  of  flooding). 
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To  this  stage  the  study  had  examined  onJy  separate  plan 
elements:  that  is,  individual  actions  or  structures  that  were 
sometimes  redundant  in  purpose  with  other  elements  being 
evaluated.  The  next  screeiung  of  alternatives  was  aimed  at 
selecting  the  best  element  from  each  group  of  elements  per- 
forming the  same  function,  such  as  the  best  of  the  elements 
providing  flood  control  on  the  Verde  River,  the  best  of  the 
regulatory  storage  elements  for  the  Agua  Fria  River,  the  best 
nonstructural  flood  control  plan,  and  so  on.  Each  set  of  ele- 
ments was  evaluated  on  the  relevant  subset  of  study  objectives 
and  the  best  performing  element  selected.  Ten  "best"  ele- 
ments remained,  including  eight  structural  and  two  nonstruc- 
turaJ  elements.  Since  no  single  element  could  achieve  all  of 
the  study  objectives,  elements  were  next  combined  into  15 
systems,  each  system  composed  of  a  set  of  elements  that 
worked  well  together.  For  example,  one  system  called  for 
constructing  a  new  dam  on  the  Verde  River  and  enlarging  two 
existing  dams  on  the  Salt  River.  These  structures,  together 
with  downstream  flood  plain  management,  would  provide 
flood  control,  regulatory  storage  for  the  aqueduct,  hydro- 
power,  and  limited  additional  recreation  facilities.  At  the  close 
of  Stage  11,  four  public  forums  were  held  to  present  the  alter- 
native systems  and  obtain  comments  and  questions  from  the 
public  (Bureau  of  Reclamation,  1 98 1  a). 

Stage  III  -  January  1981 

At  the  start  of  Stage  III,  more  detailed  evaluations  of  each 
system  were  performed.  Some  systems  were  eliminated  be- 
cause a  constituent  element  had  been  found  on  further  analysis 
to  be  prohibitively  expensive.  The  remaining  systems  were 
rated  on  the  basis  of  their  performance  on  the  study  objectives, 
and  clearly  inferior  systems  were  eliminated,  i.e.,  plans  were 
ehminated  if  they  performed  more  poorly  than  other  plans  on 
most,  if  not  aU,  objectives.  This  left  eight  "candidate"  plans 
that  all  performed  well  on  many  objectives  and  represented 
the  range  of  possible  kinds  of  actions.  As  is  standard  practice, 
this  group  included  a  "no  action"  alternative. 

Advanced  technical  studies  for  these  eight  plans  were  done 
in  hydrology,  sizing  and  operations  of  structures,  design  and 
cost  estimation,  economics,  financial  (cost  repayment)  analysis, 
recreation,  environmental  impacts,  and  social  impacts.  A  de- 
tailed Factbook  was  prepared  for  public  distribution  compar- 
ing the  impacts  of  each  plan  on  the  study  objectives.  Over  75 
specific  characteristics  of  the  plans  were  assessed,  ranging 
from  the  level  of  flood  protection  provided  at  the  Phoenix 
Municipal  Airport  and  the  number  of  bridges  that  would  re- 
main in  service  during  a  flood,  to  the  number  of  families  re- 
located from  the  reservoir  sites  and  the  number  of  bald  eagle 
nesting  sites  inundated  (Bureau  of  Reclamation,  1981a). 

Of  the  remaining  alternatives,  no  plan  was  clcariy  out- 
pcilormed  by  a  better  plan,  because  each  plan  performed  very 
wcU  on  sonic  objectives.  In  order  to  choose  among  plans  tliat 
h:ivc  diflcrcnt  benefits  and  costs  on  multiple  objectives,  it  is 
necessary  to  specify  the  relative  importance  of  the  various 
ohjectivcs.  Wifhimi  this  information,  plan  selection  cannot 
pr  >cccd. 


To  obtain  information  on  the  relative  importance  of  the 
study  objectives,  public  participation  in  a  "public  values  assess- 
ment" (PVA)  was  solicited  in  August  1981.  Representatives 
from  60  public  groups  and  organizations  participated  in  the 
process  (Bureau  of  Reclamation,  1981b).  The  set  of  plan 
characteristics  was  first  reduced  to  a  set  of  14  major  factors 
that  were  both  important  to  the  public  and  differentiated  be- 
tween plans  (Table  1).  Representatives  then  assigned  "im- 
portance weights"  to  the  factors  to  reflect  their  own  values 
(i.e.,  which  factor  did  they  consider  most  important,  second 
in  importance,  etc.).  The  group  representatives  were  divided 
into  seven  clusters  sharing  similar  views,  and  a  values  profile 
was  developed  and  approved  by  each  cluster.  These  seven 
profiles  were  then  used  to  evaluate  the  performance  of  the 
eight  plans  as  measured  on  the  14  factors.  This  produced 
ratings  of  the  eight  plans  for  each  of  the  seven  clusters  as 
shown  in  Figure  1.  This  type  of  public  values  analysis  has 
been  used  successfully  to  aid  decisionmakers  in  other  public 
policy  conflicts  (Dennis,  et  al,  1983;  Rorbaugh  and  Wehr, 
1978;  Hammond  and  Adelman,  1976;  Gardiner  and  Edwards, 
1975). 


TABLE  1.  Plin  Evaluation  Factors  for  the 
Public  Values  Assessment. 


Water  Quality 

Stream  Habitat 

Lake  Habitat 

Threatened  and  Endangered  Species 

Prehistoric  Cultural  Resources 

Historic  Sites 

Indian  Relocations 


Non-Indian  Relocations 
Flood  Control 
Stream  Recreation 
Lake  Recreation 
Net  Economic  Benefits 
Total  Cost 
Regulatory  Storage 


The  results  of  the  analysis  were  striking  (Figure  1).  First, 
none  of  the  plans  involving  Orme  Dam  (plans  3, 4,  and  5)  was 
rated  high  by  any  of  the  value  policies,  not  even  by  the  cluster 
of  .groups  representing  water  development  concerns  or  by  the 
two  clusters  most  concerned  with  flood  control.  This  in- 
dicated that,  in  spite  of  longstanding  public  promotion  of 
Orme  Dam  by  these  groups,  other  alternatives  were  available 
that  fit  more  closely  with  their  value  positions.  The  poor 
performance  of  the  Orme  Dam  alternatives  was  due  to  two 
things:  (1)  Orme  performed  poorly  on  factors  that  many 
groups  considered  very  important  (environmental  and  social 
impacts  and  cost)  and  (2)  other  plans  were  available  that 
performed  nearly  as  well  as  Orme  Dam  on  the  other  critical 
factors  (flood  control,  regulatory  storage). 

It  appeared  that,  at  the  very  least,  Orme  Dam  could  be 
eliminated  as  a  viable  alternative  based  on  this  analysis.  This 
was  a  remarkable  finding  considering  the  continuing  strong 
support  expressed  for  Orme  Dam  by  some  public  groups  and 
ithe  great  majority  of  local  and  State  politicians,  including  the 
congressional  delegation  (Arizona  Republic,  1981a;  The  Times, 
1981). 
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Figure  1.  Plan  Ratings  for  Each  Public  Ouster. 


Further  analysis  suggested  that  Plan  6  might  be  a  viable 
compromise  plan;  four  of  the  seven  value  policies  ranked  it 
first,  and  it  was  highly  ranked  for  the  remaining  three.  This 
plan  avoided  the  major  environmental  and  social  impacts  asso- 
ciated with  the  confluence  (Orme)  damsiie.  the  impacts  Uiat 
had  created  opposition  to  the  original  Ormc  proposal.  Regu- 
latory storage  would  be  provided  by  an  enlarged  reservoir 
(New  WaddcU)  on  the  Agua  Fria  River,  west  of  Phoenix,  and 
flood  control  would  be  provided  by  one  new,  one  enlarged, 
and  one  rebuilt  dam  on  the  Salt  and  Verde  Rivers.  The  results 
of  the  public  values  assessment  were  presented  to  the  PVA  par- 
ticipants in  a  followup  meeting  in  September  1981  and  in  a 
newsletter  to  all  study  participants. 

On  October  2,  1981,  the  Governor's  Advisory  Committee 
voted  19  to  1  to  recommend  Plan  6  to  the  Governor  (Phoenix 
Gazette,  1981).  On  November  12.  1981 .  the  Secretary  of  the 
Interior  confirmed  Plan  6  as  the  Bureau's  recommended  plan, 
stating,  "The  logic  for  the  selection  of  Plan  6  as  the  proposed 
•ction  is  the  strong  local  support,  the  functional  ability  to 
meet  statutory  obligations  required  by  the  aiithori/Ing  legisla- 
tion and  the  fact  that  impacts  on  the  l-orl  McDowell  Indian 
Tnbc  arc  avoi  Jed"  (Department  of  the  Interior.  I')81). 

In  a  short  span,  many  public  groups  and  politicians,  long- 
time supporters  of  Orme  Dam,  chose  to  support  Plan  6  (known 


as  the  Waddell  Plan)  (Scottsdale  Daily  Progress,  1981 ;  Arizona 
Republic,  1981b).  Said  Senator  Barry  Goldwater,  "I  don't 
know  why  someone  didn't  dream  up  the  Waddell  Dam  a  long 
time  ago"  (New  York  Times,  1981).  And  Congressman  Morris 
Udall  reflected,  "The  Orme  Dam  was  a  critically  important 
issue  to  Arizona  .  .  .  But  we  finally  ended  up,  to  my  utter 
amazement,  with  the  whole  Arizona  establishment  agreeing  we 
really  didn't  want  the  dam"  (Gendlin,  1982). 


AFTERNOTE 

Following  the  selection  of  a  preferred  alternative  by  the 
Secretary,  an  EIS  was  prepared  and  formal  EIS  hearings  held 
in  June  1983.  Some  conservation  groups  continue  to  oppose 
Cliff  Dam,  one  of  the  flood  control  components  of  Plan  6. 
However,  there  appears  to  be  continuing,  broad  support  for 
Plan  6  as  a  whole.  Perhaps  the  most  enduring  result  of  the 
study  is  the  virtually  unanimous  agreement  that  an  Orme  Dam 
alternative  is  not  needed,  that  a  better  alternative  exists.  It  is 
this  sliift  in  opinion  that  probably  contributed  most  to  the 
reduction  in  conflict. 


DISCUSSION 

What  made  CAWCS  work?  It  cannot  be  argued  that  just 
any  type  of  study  would  have  succeeded  -  a  previous  study 
had  produced  only  conflict.  The  combination  of  the  previous 
study,  followed  by  CAWCS,  approximated  a  naturalistic  ex- 
periment testing  the  efficacy  of  planning  methods  used  in 
CAWCS  but  not  the  earlier  study,  primarily  the  increased  em- 
phasis on  public  involvement  and  multiobjective  planning.  It 
is  unusual  in  the  policy  sciences  to  have  such  a  test  of  basic 
planning  principles.  One  seldom  gets  to  make  a  major  decision 
tvvace,  using  different  methods,  and  observe  the  outcome. 

A  summary  of  factors  that  appear  to  have  promoted  success 
include: 

1 .  Motivation  to  Seek  a  Solution.  Because  of  the  longstand- 
ing concern  for  flood  control  and  the  recent  flooding  events, 
almost  every  party  to  tlic  decision  was  motivated  to  find  a 
solution.  A  major  difficulty  for  CAWCS  was  to  keep  this 
motivation  from  precipitating  a  rush  to  select  an  alternative 
prematurely. 

2.  Public  Involvement.  The  public  involvement  program 
was  largely  successful  in  achieving  the  goals  of  public  informa- 
tion and  participation,  as  delineated  by  Kauffman  and  Shorett 
(1977),  and  Schierow  and  Chesters  (1983).  For  example,  of 
those  responding  to  a  post-CAWCS  evaluation,  84  percent  felt 
their  views  had  been  considered  in  the  study  decisions  (Bureau 
of  Reclamation,  1982).  Broad-based  public  involvement  gave 
the  public  a  feeling  of  commitment  to  the  study  process  and 
its  results.  By  using  public  values  in  plan  formulation  and 
selection,  the  study  increased  the  likelihood  of  citizen  support 
for  the  study  recommendations,  even  when  such  recommenda- 
tions were  not  exactly  to  an  individual  group's  liking. 
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3.  Multiobicciivc  Planning.  CAWCS  empliasizcd  the  im- 
portance of  niultiobjective  planning  characterized  by  multi- 
objective  plan  formulation,  not  just  evaluation.  The  earlier 
study  had  formulated  plans  primarily  on  the  basis  of  two  ob- 
jectives and  later  evaluated  them  on  five  criteria.  CAWCS  both 
formulated  and  evaluated  plans  on  a  much  larger  set  of  ob- 
jectives that  had  been  selected  to  reflect  public  concerns.  It  is 
notable  that  the  final  decision  hinged  on  social  impacts,  a 
factor  that  had  not  been  included  as  an  objective  in  the  pre- 
vious study. 

The  interaction  between  the  setting  of  objectives  and  the 
generation  of  alternatives  is  illustrated  by  the  case  of  the  New 
Waddell  damsite.  The  previous  study,  which  recommended 
Orme  Dam,  formulated  plans  on  the  basis  of  flood  control  and 
regulatory  storage.  At  that  time  the  Waddell  site  was  rejected 
on  the  basis  of  a  preliminary  engineering  judgment  that  the 
site  geology  was  not  suitable  (Bureau  of  Reclamation,  1976, 
p.  322).  However,  since  one  of  the  objectives  of  CAWCS  was 
to  minimize  adverse  social  impacts,  the  Waddell  site  was  re- 
examined because  it  avoided  those  negative  imjiacts.  On  re- 
examination, a  suitable  placement  of  the  New  Waddell  Dam 
was  found  nearby. 

The  multiobjective  framework  thus  led  to  the  development 
of  a  superior  alternative  for  two  reasons.  First,  by  broadening 
the  set  of  objectives  it  forced  the  analysis  of  a  broader  set  of 
alternatives  to  meet  those  objectives.  The  alternatives  also  be- 
came more  complex,  since  no  single  structure  could  meet  all 
of  the  study  goals.  Second,  the  identification  of  additional 
objectives  forced  reconsideration  of  previously  unacceptable 
tradeoffs.  Alternatives  previously  rejected,  based  on  a  few 
factors,  now  performed  well,  based  on  the  full  set  of  objectives. 
A  multiobjective  approach  does  not  guarantee  that  a  good  plan 
can  be  found,  but  it  improves  the  odds  of  finding  such  a  plan, 
if  it  exists. 

While  accepting  the  Waddell  Plan  represented  a  compromise 
on  the  part  of  some  groups,  the  Plan  addresses  virtually  all 
major  concerns.  This  underscores  the  fact  that  formulation 
of  good  alternatives  is  fundamental  to  production  of  compro- 
mise or  consensus.  Public  involvement  is  neces.sary  to  develop 
support  for  even  the  best  alternative,  but  it  cannot  "sell"  a 
poor  plan. 

4.  Sufficient  Resources  Committed.  CAWCS  was  a  large 
study,  among  the  largest  conducted  by  the  Bureau.  While 
only  a  dozen  Bureau  people  comprised  the  core  planning  staff, 
hundreds  of  Bureau,  Army  Corps  of  Engineers,  and  contract 
staff  were  involved  in  aspects  of  the  study.  The  amount  of 
resources  committed  to  social  and  environmental  impact  as- 
sessment and  to  public  involvement  was  larger  than  for  most 
studies  because  of  Ilic  significance  of  these  issui-s.  Sucii  a  study 
tei|iiiics  stafi,  time,  and  money,  and  when  time  is  short,  more 
money.  For  example,  in  CAWCS  the  tight  schedule  for  getting 
information  to  the  public  often  required  rush  printing  of  docu- 
nienis.  wliith  doubled  printing  costs. 

^.  /nr(>lv<'tncni  of  Key  I)c<  is  ion  makers.  The  survival  t>f  any 
iccommciulation  depends  upon  the  support  oi  key  decisioii- 
makeis.  Coiisidciable  effort  was  made  in  CAWCS  ti>  maintain 
the    iiivt)lvi'ment    and    support    of   important    officials    and 


decisionmakers.  As  noted,  the  GAC  was  important  for  main- 
taining  involvement  of  not  only  the  Governor  but  a  wide  range 
of  infiucntials  in  the  State.  Regular  briefings  of  local  and  Staie  ^^ 
politicians  and  the  Congressional  delegation  kept  these  indivi-  ^^ 
duals  apprised  of  stud\  developments  so  that  they  were  not 
surprised  by  the  release  of  study  results  that  might  contradict 
their  public  positions. 

6.  Patience  and  Flexibility  of  Decisionmakers.  In  the  face 
of  strong  pressure  to  adopt  the  Orme  Dam  solution  to  the 
frequent  floods,  key  decisionmakers  within  the  Bureau  and 
without,  allowed  the  study  to  proceed  in  an  open,  deliberate 
fashion.  While  CAWCS  may  have  been  a  case  of  "speaking 
truth  to  power"  (Wildavsky,  1979),  it  was  also  an  example  of 
decisionmakers  showing  the  fiexibility  to  change  long  held 
personal  and  public  positions  in  response  to  changing  informa- 
tion and  public  attitudes. 


THE  COST  OF  CAWCS 

Study  costs  for  the  June  1978  to  March  1983  period  were 
approximately  $14,000,000  and  public  involvement  costs  were 
approximately  SI. 000 .000.  The  cost  for  constructing  Plan  6 
is  estimated  at  approximately  Si  billion.  This  makes  the  study 
costs  and  public  involvement  costs  roughly  1.4  percent  and 
0.01  percent  of  the  construction  cost,  respectively.  Was  this 
money  well  spent? 

In  answering  such  questions,  one  can  only  try  to  estimate 
the  economic  efficiency  of  study  expenditures  in  achieving 
study  goals.  How  much  is  it  worth  to  achieve  resolution  of  a  |^^ 
problem?  Will  a  proposed  study  achieve  resolution?  While  it  ^^ 
is  impossible  to  precisely  estimate  the  benefit/cost  ratio  for  a 
planning  study,  these  types  of  questions  should  be  asked  when 
designing  or  evaluating  any  program.  For  CAWCS,  the  bene- 
fits of  resolution,  or  of  avoiding  each  additional  year  of  delay, 
might  be  considered  roughly  equivalent  to  the  annual  Plan  6 
net  benefits,  presently  estimated  at  $20,000,000  (Bureau  of 
Reclamation,  1981a).  It  is  harder  to  estimate  the  likelihood 
of  further  delays  and  possible  litigation  if  less  money  and  ef- 
fort had  been  spent.  The  only  point  of  comparison  is  the  ear- 
lier study  which  resulted  in  a  delay  of  at  least  five  years. 


IMPLICATIONS  FOR  FEDERAL  WATER 
RESOURCES  PLANNING 

On  February  3,  1983,  the  President  signed  the  new  Princi- 
ples and  Guidelines  for  Federal  Water  and  Land  Resources 
Planning  (P&G)  (U.S.  Water  Resources  Council,  1983).  Among 
the  many  changes  made  from  previous  Federal  guidelines,  the 
P&G  restructured  the  set  of  objectives  for  water  resources 
planning.  The  previous  guidelines  (U.S.  Water  Resources 
Council,  1973)  specified  two  co-equal  objectives;  national 
economic  development  and  environmental  quality.  Plans  were 
formulated  to  meet  these  objectives  and  were  then  evaluated 
on  those  two  criteria  plus  regional  economic  development  and  ^_ 
contribution  to  social  well-being.  The  P&G  now  emphasize  ^V 
a   single    planning   objective,   instructing  that   "the   Federal    ^^ 


V-16 


WATER  RESOURCES  BULLETIN 


Till-  C  I'liK..!  .\';/i.ii.i  \\.ii<  ;  I  I'lUii'l  Siiiil>    A  I'jsc  I'oi  Muluobjcctivc  Planning:  and  Public  Involvement 


,^,^>^;tivo  ol  wjtcr  and  related  land  rcsouiccs  pri))cct  planning 
K  to  contribute  to  national  economic  development  consistent 
\Mtl)  protectine  the  Nation's  environmenr"  (Section  lla),  and 
"The  alternative  plan  with  the  greatest  net  economic  benefit 
•onsistent  with  protecting  the  Nation's  envircMiment  (the  NED 
Plan),  is  to  be  selected  unless  the  Secretary  of  a  department 
or  tlic  head  ol  an  independent  agency  grants  an  exception  to 
this  Rule"  (Section  X  1.10.1). 

Wliile  it  is  possible  to  interpret  this  language  as  restricting 
plan  formulation  to  National  l-'conomic  Development,  the  P&G 
in  lav-t  encourages  considerable  latitude  in  the  tornnilation  of 
plans  to  meet  multiple,  local  objectives  (sec  ?&(>.  1.().4. 5b-5c). 
|i  should  ii\so  be  noted  thai  achieving  multiple  objectives  Is 
not  necessarily  inconsistent  with  attaining  National  Economic 
Development.  The  New  W'addell  Plan,  for  example,  has  among 
the  highest  net  economic  benefits  of  any  plan  considered. 
If  water  resources  planners  narrowly  construe  the  P&G  and 
formulate  plans  only  to  maximize  the  NED  objective,  they 
nia\  very  well  miss  those  alternatives  that  meet  the  NED  ob- 
jcciive  and  also  address  other  issues  that  affect  a  plan's  social, 
environmental,  and  political  viability. 
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Office  of  Surface  Mining 

The  Office  of  Surface  Mining,  a  companion  agency  of  BLM  in  the  Depart- 
ident  of  the  Interior,  has  pursued  off -site  mitigation  issues  quite  aggres- 
sively. This  has  been  attempted  under  its  mine  plan  permitting  function  as 
required  by  the  Surface  Mining  Control  and  Reclamation  Act  of  1977.  How- 
ever, its  authority  for  attaching  stipulations  requiring  project  proponents 
to  respond  to  community  effects  has  come  under  legal  questioning  and  this 
has  caused  the  agency  to  review  its  position. 

Regardless,  OSM  attached  stipulations  to  its  approval  of  the  Rawhide, 
riucKskin,  and  Rojo  Cabailo  mines  in  Wyoming,  the  Colowyo  mine  in  Colorado, 
and  the  Skyline  mine  in  Utah.  The  measures,  both  required  and  suggested, 
addressed  transportation  of  employees,  housing,  compliance  with  local  laws 
and  regulations,  and  monitoring. 

Apparently,  the  most  controversial  measure  was  associated  with  Mobil's 
Rojo  Cabailo  mine.  The  stipulation  stated  that  "the  applicant  shall  assem- 
ble, maintain,  and  analyze  data  on  health  service  needs  and  crime  rates  in 
Campbell  County,  including  Gillette.  If  local  authorities  determine  that 
existing  facilities  are  not  sufficient,  the  applicant  shall  cooperate  in 
identifying  and  Implementing  appropriate  steps  to  mitigate  the  impacts." 

Mobil  protested  this  measure  as  a  requirement  that  was  not  grounded  in 
USi^'s  authorities.  OSM  and  Interior  subsequently  removed  the  requirement. 
Of  perhaps  equal  interest  here  is  the  language  of  the  stipulation.   It  is 
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oroad,  imprecise,  aad  subject  to  a  variety  of  interpretations.  Proponent 
respousioilities  in  implementing  it  could  range  from  a  virtually  no-cost 
extreme  to  a  very  substantial  set  of  costs.  An  inherent  aspect  of  the  Mobil 
complaint  was  more  than  likely  the  ambiguity  and  the  difficulty  of  estimat- 
ing costs  associated  with  tne  requirement. 

A  linal  matter  relative  to  OSM  also  deserves  treatment.  It  is  the 
dilemma  within  tne  Department  of  the  Interior  relative  to  off -site 
miti^^ation  authorities  and  stages  of  Federal  coal  development.  BDl 
possesses  adequate  autnority  under  the  Secretary's  general  welfare  powers  in 
tiie  I'lineral  lands  Leasing  Act  (Section  30)  to  stipulate  leases.  However,  at 
tne  leasing  stage,  so  little  is  known  about  the  eventual  nature  of  the  pro- 
ject tnat  stipulations  cannot  be  very  precise.  OSM,  on  the  other  hand, 
apparently  lactcs  authority  under  SMCRA  to  require  off-site  measures.  Yet, 
in  permitting  mine  plans,  USM  has  access  to  detailed  project  information 
tnat  allows  focused  mitigation. 

Given  the  enabling  legislation  and  the  division  of  responsibility  be- 
tween tne  agencies,  there  is  no  apparent  way  to  cleanly  reconcile  this  situ- 
ation, une  possibility  is  tne  reservation  of  Interior  authority  to  stipu- 
late the  lease  at  mine  plan  approval,  contingent  on  more  specific  project 
information  available  at  tnat  time.  However,  the  legislative  mismatch  be- 
tween autnority  to  respond  to  adverse  effects  through  stipulations  and  the 
availability  of  project  information  is  self-evident. 
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Federal  Energy  Regulatory  Connnlsslon 

The  Federal  Energy  Regulatory  Commission  (FERC),  an  independent  commis- 
sion in  the  Department  of  Energy,  has  Federal  licensing  functions  for  power 
facilities.  On  occasion,  this  role  requires  FERC  to  become  involved  in  off- 
site  community  mitigation  questions.  FERC  has  very  broad  authority  to  con- 
dition licenses  (similar  to  stipulating  leases)  and  has  had  occasion  to 
exercise  that  authority.  Two  cases  with  very  different  results  are  de- 
scribed here  which  illustrate  FERC's  response  to  recommendations  for  social 
and  economic  mitigation. 

The  first  case  occurred  in  the  early  1980' s  when  several  Alaska-based 
social  service  organizations  and  the  State  of  Alaska  petitioned  the  Commis- 
sion to  attach  a  requirement  to  the  Alaska  Natural  Gas  Transportation  System 
license  requiring  prepayment  of  taxes.  The  petitioners  acknowledged  that 
revenues,  upon  completion  of  the  pipeline,  would'  be  more  than  sufficient  to 
cover  additional  costs  to  local  Jurisdictions  that  would  be  due  to  the  pipe- 
line operation.  The  expected  problem  was  timing  of  the  revenue  stream.  The 
revenues  would  not  be  available  when  needed  most,  during  construction.  The 
estimated  amount  of  money  involved  was  $19,700,000. 

A  Report  to  the  Commission  on  the  November  1981  Amendment  to  the  Cer- 
tification Cost  Estimate,  issued  March  9,  1983,  was  prepared  which  very 
deliberately  analyzed  the  situation.  The  outcome  eventually  was  that  the 
Commission  rejected  the  Alaskan  claims,  based  on  recommendations  in  the 
report.   The  reasoning  was  that  the  massive  Alaska  tax  revenues  associated 
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with  tne  pipeline's  operation  ($2  billion)  would  far  exceed  construction 
perioa-associated  costs  and  that  a  loan  arrangement  between  the  company  and 
the  State  was  a  ieasible  mechanism  to  deal  with  short-term  deficits. 

Tne  secona  case  involved  a  pump  storage  project  proposed  by  the  Virgin- 
ia iilectric  Power  Company  in  western  Virginia.  The  siting  of  this  facility 
was  accompaniea  oy  a  lactc  of  agreement  between  the  county  hosting  the  socio- 
economic effects  and  the  sponsoring  utility  on  the  utility's  role  in  assis- 
ting tne  county  in  managing  project -caused  growth. 

The  matter  came  before  an  administrative  judge,  serving  the  Commis- 
sion. Tne  proposal  and  the  judge's  discussion  of  its  merits  are  included  as 
iixnlDit  b  for  several  reasons.  First,  it  is  a  remarkably  clear  presenta- 
tion of  a  situation  similar  to  that  faced  by  western  communities  undergoing 
energy  development  growth.  Second,  the  discussion  centers  on  several  impor- 
tant le^al  and  practical  themes  that  deserve  attention.  Establishing  respon- 
siDilities  between  host  communities  and  project  developers  is  both  a  concep- 
tual and  a  practical  problem.  These  issues  are  unavoidable  in  cases  in 
wnich  proponents  are  expected  to  directly  assist  in  the  funding  of  programs 
ana  facilities  affected  by  growth.  Third,  the  questions  are  jurisdictional. 
The  Virginia  Electric  case  involved  the  construction  of  a  facility  in  one 
county  witn  the  bultc  of  effects  expected  to  fall  in  another,  adjacent  coun- 
ty. This  is  similar  to  cases  in  the  West  wnere  incoming  revenues  do  not 
land  m  tne  jurisdiction  (county  or  municipal)  of  greatest  socioeconomic 
consequences.  Eventually,  the  Commission  affirmed  the  administrative 
juQ^e's  decision  in  tne  VEPCO-Hignland  County  case. 
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Federal  Bnergy  Regulatory  Oomnission 

Excerpt  from  Virginia  Electric  Power  Co.,  Project  2716 

Issued  Septenber  20,  1976    Affirioed  January  10,  1979 

Prc%x>sed  license  condition: 

Article  52.  (a)  The  licensee  shall  consult  and  cooperate 
with  units  of  local  government  regarding  the  socio-economic  im- 
pacts of  construction  of  the  project  and  shall  take  all  reason- 
able measures  to  mitigate  those  impacts • 

(b)  The  licensee  shall  compensate  Highland  County,  Virginia 
for  expenses  incurred  by  the  County  and  directly  attributable 

to  the  temporary  residence  within  the  County,  during  the  period 
when  the  project  is  under  construction,  of  persons  who  are  em- 
ployed by  the  licensee,  its  contractors  and  subcontractors  (of 
any  tier),  in  the  construction  of  the  project  and  persons  de- 
pendent upon  or  who  otherwise  accompany  such  persons,  to  the 
extent  those  expenses  are  incurred  to  finance  activities  specified 
in  paragraph  (c)  of  this  Article  during  the  period  when  the  pro- 
ject is  under  construction  and  to  the  extent  those  expenses  exceed 
the  revenues  specified  in  paragraph  (d)  of  this  Article  during 
that  period, 

(c)  Highland  County  shall  be  entitled  to  compensation  for 
expenditures  paid  or  payable  from  funds  of  the  County  for  the 
conduct  of  the  following  activities: 

(1)  Operation  and  maintenance  of  the  County  public  school 
system. 

(2)  Law  enforcement  personnel,  equipment,  and  facilities, 
including  operation  and  maintenance  of  a  jail. 

(3)  Construction,  operation,  and  maintenance  of  solid  waste 
disposal  facilities. 

(4)  General  administration  of  the  County  government. 

(5)  Welfare  and  social  service  programs  which  the  County  had 
been  conducting  before  construction  of  the  project  began. 
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(6)  Any  other  activity  upon  which  the  County  and  the  licensee 
may  mutually  agree. 

(d)  In  computing  the  amount  the  licensee  must  pay  to  compen- 
sate Highland  County  for  the  additional  cost  of  conducting  the 
activities  specified  in  paragraph  (c)  of  this  Article,  the  li- 
censee shall  be  entitled  to  credit  for  revenues  received  from  the 
following  sources: 

(1)  Increased  tax  revenues  and  fees  attributable  to  the 
temporary  residence  within  the  County  of  the  persons  specified 
in  paragraph  (a)  of  this  Article. 

(2)  Increased  real  estate  ad  valorem  taxes  paid  by  the 
licensee  to  the  County  during  the  period  of  project  construction, 

(3)  Increased  State  and  Federal  grants-in-aid  for  the  conduct 
of  the  activities  specified* in  paragraph  (c)  of  this  Article, 
exclusive  of  general  revenue  sharing  grants. 

(e)  The  licensee  shall  meet  with  appropriate  representatives 
of  the  County  and  shall  negotiate  for  an  agreement  to  carry  out 
its  obligations  under  this  Article.  The  agreement  shall  be  con- 
summated not  later  than  six  months  after  the  date  this  license 
becomes  effective.  A  copy  of  the  agreement  shall  be  filed  with 
the  Commission.  From  time  to  time,  and  at  least  annually  until  . 
the  project  is  placed  in  operation,  the  licensee  shall  file  with 
the  Commission  a  report  on  the  administration  of  the  agreement 
and  on  other  measures  taken  or  planned  to  mitigate  or  avoid  actual 
or  potential  socio-economic  impacts  of  construction  of  the  pro- 
ject. 

(f)  The  Commission  reserves  the  right,  after  notice  and  the 
opportunity  for  hearing,  upon  a  finding  that  either  the  licensee. 
Highland  County,  or  any  other  party  has  failed  to  negotiate  or 
otherwise  act  in  good  faith  for  the  mitigation  of  socio-economic 
impacts  of  construction  of  the  project,  to  take  one  or  more  of 
the  following  actions: 

(1)  Order  the  licensee  to  take  such  steps  to  mitigate 
socio-economic  impacts,  including  the  pa3mient  of 
money,  as  the  Commission  deems  necessary  or 
appropriate. 

(2)  Rescind  or  suspend  one  or  more  of  the  licensee's 
obligations  under  this  Article. 

(3)  Take  such  other  or  further  action  as  the  Commission 
deems  necessary  or  appropriate. 

(D)  The  Exhibits  designated  and  described  in  paragraph  (B) 
above  are  hereby  approved  to  the  extent  indicated  therein  and 


/Administrative  Law  Judge's  discussion  and  reasons  for  decision; 


VII.   Socio-economic  Impacts  of  the  Project. 

One  of  the  most  pressing  issues  in  this  case  concerns  the 
socio-economic  impacts  of  the  proposed  project.  Although  the 
power-generation  facilities  would  be  sited  in  Bath  County,  they 
would  be  located  only  a  short  distance  from  the  border  between 
Bath  County  and  Highland  County,  which  adjoins  Bath  County  on 
the  north.  The  generation  facilities  would  be  in  the  tax  base  of 
Bath  County,  with  only  a  short  stretch  of  transmission- line  cor- 
ridor located  in  Highland  County.  VEPCO's  current  plans  call  for 
a  large  proportion  of  construction  workers  whose  labor  will  build 
the  project  (some  1,800  in  number,  plus  accompanying  dependents, 
though,  of  course,  all  will  not  be  present  at  the  same  time)  to 
live  in  three  new  communities,  one  of  which  would  be  located  in 
Highland  County.  The  plan  is  essentially  conceptual  now.  The 
only  concrete  step  VEPCO  has  taken  has  been  to  acquire  nearly 
600  acres  of  land  in  Highland  County,  located  22  miles  from  the 
project  site,  and  to  commission  a  site  plan  for  a  temporary 
community. 

Highland  County  intervened  in  this  proceeding  to  seek  the 
Commission's  help  in  dealing  with  the  impact  of  the  influx  of 
construction  workers  and  others  during  the  six-year  period  of 
constructing  the  Bath  County* project.   It  presented  evidence  and 
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filed  a  brief  designed  to  show  that  the  Conmiission  should,  by 
conditions  inserted  in  the  license,  require  VEPCO  to  reach  a 
formal  agreement  with  County  officials  under  which  the  County 
would  receive  a  financial  subsidy  designed  to  mitigate  the 
effects  of  the  influx  of  new,  mostly  transient,  people*  8_5/  Its 
principal  areas  of  concern  are  the  impacts  on  (1)  the  educational 
system;  (2)  law  enforcement;  (3)  solid  waste  disposal;  (4)  fire 
and  emergency  services;  (5)  welfare  services  and  benefits; 
(6)  human  and  community  relations;  (7)  health  care  services; 
(8)  general  government  operations;  (9)  local  businesses  and  the 
local  labor  force;  and  (10)  land-use  planning. 

VEPCO 's  position  is  that  it  is  willing  to  reimburse  Highland 
County,  as  well  as  the  other  nearby  jurisdictions,  for  most  of  the 
additional  governmental  costs  incurred  as  a  result  of  the  influx 
of  construction  workers,  to  the  extent  those  costs  exceed  new 
tax  and  other  revenues  resulting  from  the  influx.  In  spite  of 
this  general  agreement  in  principle  with  the  County,  there  are 
some  serious  disagreements  with  the  details  of  the  arrangements 
sought  by  Highland  County  officials,  which  have  prevented  the 
parties  from  consummating  an  agreement  during  several  months  of 
off-again-on-again  negotiation.  In  general,  VEPCO  takes  the 
view  that  its  obligation  extends  only  to  costs  incurred  by  the 
government  for  services  provided  by  the  government  (e«s«  edu- 
cation expenses)  but  not  for  new  programs  designed  to  mitigate 
impacts  in  areas  not  now  the  subject  of  government  services 
(e.g.  support  of  the  volunteer  fire  and  rescue  squad).  Further- 
more, there  is  disagreement  about  the  mechanics  of  the  arrange- 
ments. Highland  County  wants  an  escrow  fund  established  so  that 
it  will  not  have  the  burden  of  initial  financing,  while  VEPCO 
insists  on  a  reimbursement- for-expenditure  program.  Highland 
County  wants  VEPCO 's  basic  obligations  set  forth  in  the  license 
and  asks  that  the  license  be  conditioned  so  that  it  will  not. 
take  effect  until  final  agreement  is  reached;  VEPCO  resists  both 
of  these  suggestions.  Finally,  VEPCO  argues  that  the  County's 
suggested  license  conditions,  which  would  give  the  County  un- 
restricted discretion  to  fill  in  the  grey  areas;  e.s.  to  determine 


85/  Bath  County  also  intervened,  but  it  did  not  present  evidence 
or  file  a  brief.  Thus,  we  do  not  know  what  its  position  is 
on  the  hearing  record. 
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dcw  many  pupils  in  the  public  schools  are  "project-related", 
— ounts  to  awarding  it  a  blank  check.  The  Staff's  position  is 
^ac  basic  responsibility  for  resolving  the  issues  rests  with 
\Z?CO   and  Highland  County,  At  the  same  time,  the  Staff  asserts, 
the  Commission  has  a  responsibility  to  mitigate  socio-economic 
icpacts  arising  from  the  locus  of  the  project.  To  carry  out  this 
responsibility, the  Staff  proposes  that  the  license  should  contain  a. 
condition  requiring  the  licensee  to  consult  and  cooperate  with 
local  governments  and  to  take  all  reasonable  steps  to  mitigate 
socio-economic  impacts  of  construction.   Periodic  reporting  to 
the  Commission  on  the  licensee's  progress  would  also  be  required 
under  the  Staff's  proposal. 

Highland  County  is  the  least  populous  and  one  of  the  poorest 
counties  in  Virginia,  having  a  population  of  less  than  2,500  and 
an  average  per  capita  income  of  about  $2,000.  The  mean  average 
age  of  its  residents  is  40.8  years  (vs.  26.8  years  for  the  State 
as  a  whole).  The  County  is  rural.   It  has  no  major  industries. 
It  has  been  losing  population  for  many  years  as  young  people 
cove  away.   The  County  government's  annual  budget  is  about 
$775,000,  more  than  80  percent  of  which  is  spent  on  the  school 
system.  There  are  about  500  students  enrolled  in  that  system. 
The  County's  law  enforcement  staff  consits  of  an  elected  full- 
time  sheriff  and  a  part-time  deputy  sheriff  who  runs  the  jail. 
Fire  protection  and  emergency  ambulance  service  are  furnished  by 
volunteers.  The  County  has  one  physician,  a  general  practitioner, 
and  no  hospital. 

It  seems  clear  that  Highland  County  will  suffer  a  consider- 
able, though  temporary,  impact  --  in  both  material  and  human 
tenns — from  new  residents  who  may  move  in  to  work  on  construction 
of  the  Bath  County  project,  bringing  their  dependents,  then 
depart.  ^/  The  question  the  Commission  must  resolve  is  the 


86/  Long-term  impacts  from  operation  of  the  project  would  appear 
to  be  minimal,  however.  Only  30  or  so  permanent  employees, 
some  of  whom  would  be  local  residents,  will  work  at  the 
project.   Tr.  215.   It  is  fair  to  assume  that  they  will  find 
homes  at  various  locations  in  the  area.   Bath  County  will 
find  itself  enriched  by  at. least  $3  million  annually  in 
additional  tax  revenues,  wKich  represents  three  times  the 
current  yearly  budget  of  the  County.  Id. 
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extent  to  which  its  own  jurisdiction  and  sound  public  policy 
warrant  imposition  of  rules  for  breaking  the  impasse  that  thus 
far  has  disabled  the  parties  from  arriving  at  a  mitigation  pro- 
gram by  private  ordering.  If  the  Commission  has  a  rulemaking 
role  to  play,  the  question  that  arises  is  what  norms  should  be 
mandated.  As  we  have  seen,  the  parties  responding  to  this  issue 
have  taken  widely  disparate  stances  on  these  questions.  The 
positions  range  from  Highland  County's  desire  for  a  series  of 
license  conditions  spelling  out  VEPCO's  obligations  in  fairly 
explicit  detail  to  the  Staff's  request  for  a  single  license 
article  establishing  only  a  generalized  obligation  to  mitigate 
unspecified  socio-economic  impacts  to  VEPCO's  laissez-faire 
approach  to  the  problem. 

The  issues  are  made  no  less  difficult  by  the  fact  that  the 
Conmission  is  working  in  an  area  intersected  by  two  potentially 
contradictory  strands  of  the  law.  There  is,  on  the  one  hand, 
the  obligation  of  all  Federal  "agencies  imposed  by  the  National 
Environmental  Policy  Act  to  articulate  and  consider  the  socio- 
economic impacts  of  major  Federal  actions,  the  so-called  "quality 
of.  life"  consequences  of  their  activities.  87/  That  obligation 
certainly  carries  with  it  a  duty  to  take  reasonable  steps  within 
the  agency's  jurisdiction  to  ensure  that  adverse  impacts  are 
mitigated  as  far  as  possible. 

The  other  skein  of  the  law  is  a  concept  implicit  in  what 
has  become  known  as  the  "right  to  travel",  a  constitutional 
principle  whose  recent  development  has  been  apotheosized  in  such 
cases  as  Edwards  v.  California,  314  U.S.  160  (1941)  and  Shapiro 
V.  Thompson,  394  U.S.  618  (1969).  A  concomitant  of  the  right  of 


87/  See  Chelsea  Neighborhood  Assns.  v.  United  States  Postal 

Service,  516  F.2d  378,  388  (2d  Cir.  1975);  Hanlev  v.  Mitchell, 
460  F.2d  640,  647  (2d  Cir.),  cert,  denied,  409  U.S.  990 
(1972);  Ely  v.  Velde,  451  F.  2d  1130  (4th  Cir.  1971); 
Trinity  Episcopal  School  Corp.  v.  Romney ,  387  F,  Supp,  1044 
(S.D.  N.Y.  1974);  Prince  George's  County  v.  Hollovay.  404 
F.  Supp.  118l(D.D.C.  1975) 0 
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persons  in  the  United  States  to  settle  where  they  choose  is  the 
prohibition  of  the  adoption  by  States  and  localities  impacted  by 
new  population  influxes  of  governmental  policies  which  would 
reserve  to  long-time  residents  the  resources  and  benefits  of 
che  target  community.   See  Memorial  Hospital  v.  Maricopa  County, 
415  U.S.  250  (1974),   From  these  principles  there  emerges  the  con- 
cept that  Highland  County,  as  a  matter  of  law,  has  no  right  to 
insist  that  construction  workers  and  those  who  accompany  them 
should  not  share  equally  with  permanent  residents  the  benefits, 
resources,  and  freedoms  of  the  County  on  a  non-discriminatory 
basis.  The  new  and  transient  residents  may  not  be  relegated  to 
ghettos,  nor  do  the  long-term  residents  have  a  right  to  indefinite 
continuation  of  their  bucolic  isolation.  Harsh  though  this  may 
seem,  it  is  indisputable.  Thus,  the  County  may  not  insist,  as 
it  seems  to  do  in  its  brief,  that  available  medical-care  resour- 
ces be  reserved  for  local  residents,  for  it  is  clear  that  a  State 
or  local  government  may  not  "limit  to  its  own  residents  the 
general  medical  care  available  within  its  borders."  Doe  v. 
Bolton,  410  U.S.  179,  200  (1973). 

.  To  say  that  Highland  County  is  not  entitled  to  look  to 
VEPCO  (or  the  Commission,  for  that  matter)  to  maintain  its 
current  way  of  life  without  change  does  not  dispose  of  the  ques- 
tion entirely,  however.  The  fact  remains. that  cutting  a  pie 
into  a  larger  number  of  slices  gives  each  recipient  a  smaller 
share,  even  though  the  slices  are  cut  in  a  non- discriminatory 
manner.  Fidelity  to  the  directive  of  NEPA  requires  the  Commission 
to  ask  what  can  be  done  to  increase  the  size  of  the  pie,  bearing 
in  mind  that  Highland  County's  insularity  will  be  irretrievably 
diminished,  come  what  may,  as  the  result  of  constructing  the  Bath 
County  pumped  storage  project,  8^/  The  mechanism  must  be  ^n  agree- 
ment between__VE2.C0_ac.d.. Highland- County,  with~the "Gobi's s ion '"s" 
role  limited  to  an  action-forcing  set  of  guidelines  for  such  an 


88/  In  this  respect  it  is  refreshing  to  note  that  Highland 

County's  initial  brief  asserts,  at  the  outset  (p,  1),  that 
it  "does  not  oppose  the  construction  or  operation  of  the 
project."  Equally  refreshing  is  VEPCO 's  willingness  in  prin- 
ciple to  pay  hard  cash  to  the  County  to  alleviate  the  impacts 
of  construction.         * 
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agreement,  coupljed.with  an  escape  valve  for  resolving  impasses* 
The  guidelines  must  be  broad  and  general,  not  as  detailed  as 
Highland  County  has  suggested,  bearing  in  mind  that  the  Federal 
Power  Commission  has  no  "broad  license  to  promote  the  general 
public  welfare"  (NAACP  v.  FPC,  44  U.S.L.W.  4659,.  4661  (U.S.  May 
19,  1976)),  and  cannot,  for  reasons  noted  above,  grant  the  County's 
request  for  escape  from  all  impacts  of  project  construction. 

It  is  clear  at  the  outset  that  several  of  the  socio-economic 
questions  raised  by  the  County  are  outside  the  scope  of  VEPCO's 
or  the  Commission's  obligation  to  mitigate  impacts.  There  is, 
for  example,  what  may  be  termed  the  caiiip-fgllpwer_pr.oblem.  VEPCO 
plans  to  have  certain  facilities,  e.g.  shopping,  at  the  con- 
struction workers  community  operated  by  franchised  businessmen, 
some  of  whom  may  come  from  outside  of  the  County.  Thus,  there  is 
the  possibility  of  in-migration  not  only  by  construction  workers, 
other  employees  of  the  construction  contractor,  and  their  fami- 
lies, but  also  by  individuals  who__are  not  directly  employed  in 
the  construction  work  and  do  not  accompany  those  who  are  so  em- 
ployed.  In  my  judgment,  subsidization  of  the  costs  of  absorbing 
persons  in  these  latter  categories  should  not  be  VEPCO's  respon- 
sibility. This  is. the  case  because,  given  Highland  County's  pre- 
existing vulnerability  to  settlement,  it  is  simply  impossible  to 
differentiate  between  persons  who  chose  to  reside  in  the  County 
for  no  other  reason  except  the  propinquity  of  numerous  construct- 
ion workers  and  those  who  immigrate  for  combinations  of  motives 
more  traditional  in  a  highly  mobile  society.   Presumably,  there 
have  been,  and  will  continue  to  be,  people  who  vdLll  choose  to 
settle  in  Highland  County  because  they  find  it  a  desirable  place 
to  live.  Absorbing  them  is  the  County's  responsibility.  Hence, 
VEPCO  can  in  justice  be  charged  with  the  net  fiscal  burden  of 
only  those  who  are  brought  to  Highland  County  for  the  specific 
purpose  of  constructing  the  project  and  those  who  accompany  such 
persons. 

Furthermore,  Highland  County  cannot  rightfully  insist  on 
the  establishment  of  programs  which  invidiously  discriminate 
against  project  workers  from  outside  the  area  and  in  favor  of 
local  residents.   The  Commission  must  reject  the  County's  request 
for  a  license  condition  which  would  obligate  VEPCO  to  house  all 
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project-related  residents  on  a  single  site.  S^/  Project  workers 
have  rights  too;  they  should  be  entitled  to  live  wherever  they 
want  to  live  and  should  not  be  confined  to  a  ghetto.  Similarly, 
the  Commission  has  no  business  requiring  a  program  of  job  train- 
ing for,  and  preferential  hiring  of,  local  residents o  This  is 
not  to  say,  however,  that  the  construction  contractor  may  not 
establish  such  a  program  voluntarily  or  under  compulsion  of  laws 
other  than  the  Federal  Power  Act*  9Cl/  But  there  is  no  basis  in 
the  concept  of  mitigating  environmental  impacts  to  impose  such  an 
obligation  under  the  aegis  of  the  Federal  Power  Act, 

Similarly,  the  County  is  not  entitled  to  a  license  article 
which  would  give  it  rights  to  the  land  on  which  VEPCO's  con- 
struction workers'  community  is  situated  superior  to  those  it 
would  have  with  respect  to  any  other  parcel©  There  has  been  no 
persuasive  justification  shown  for  giving  the  County  a  right  of 
first  refusal  over  this  property  by  directive  of  the  Federal 
Power  Commission — particularly  when  it  has  no  such  right  over 
other  landowners  *  property  and  its  power  of  eminent  domain  re- 
mains unimpaired o  Of  course,  VEPCO  may  voluntarily  agree  to  give 
the  County  a  right  of  first  refusal. 

Nor  has  there  been  made  out  an  adequate  case  for  compelling 
VEPCO  to  fund  a  number  of  new  programs  that  the  County  does  not 
now  enjoy.  Specifically,  the  Commission  must  reject  the  County's 
request  for  a  license  condition  requiring  VEPCO  to  "compensate 


89/  The  proposed  license  condition  (Article  F)  set  forth  at  page 
21  of  the  County's  brief  would  simply  require  VEPCO  to  have 
housing  "sufficient  to  house  all  temporary  project-related 
residents  in  the  project  area,"  But  the  tendency  of  such  a 
requirement  is  to  induce  VEPCO  to  require  the  employees,  to 
live  in  the  facilities  thus  provided,  since  it  would  amount 
to  economic  waste  to  build  housing  which  would  stand 
unoccupied, 

90/  Query  whether  a  preferential  hiring  program  drawing  upon  a 
largely  white  local  labor  pool  would  not  place  a  contractor 
in  violation  of  his  obligations  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  42  tF,S.C,  2000e-2. 
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Highland  County  for  a  community  relations  programs  designed  to        ~- 
improve  communications  and  interactions  between  permanent  County 
residents  and  temporary  project- related  residents  and  between 
County  residents  and  /VEPCO/."  91/  This  argument  is  posited  upon 
the  testimony  of  a  professor  of  Agricultural  and  Rural  Economics 
at  Virginia  Polytechnic  Institute,  who  was  an  expert  witness  for 
the  County,   He  testified,  inter  alia,  that  the  influx  of  con- 
struction workers  will  create  numerous  human  and  community  re- 
lations problems  owing  to  the  fact  that  "permanent  residents  are  -  ' 
relatively  older,  less  affluent,  and  more  homogeneous  than  the 
CWC  /Construction  Workers  Communit^7  residents  are  likely  to 
be.  Therefore  the  traditions  and  culture  of  the  permanent  com- 
munity will  be  severely  strained.   Permanent  residents  may  choose 
to  accept  or  reject  the  new  newcomers,"  SI/   This  seems  a  wholly 
speculative  basis  for  requiring  VEPCO  to  pay  for  a  brand-new  com- 
munity relations  program,  especially  one  run  by  the  political 
representatives  of  the  permanent  residents.  As  the  witness  said, 
the  latter  and  the  construction  workers  may  very  well  accept 
each  other.  From  our  present  perspective,  realizing  that  hydro- 
electric projects  are  frequently  built  in  rural  areas  without 
the  opening  of  hostilities  between  local  residents  and  con- 
struction workers,  peaceful  accommodation  seems  more  probable  ^^ 
than  not.  Furthermore,  with  all  due  respect  to  practitioners 
of  the  Dismal  Science,  one  cannot  conclude  that  the  witness' 
expertise  is  sufficient  to  warrant  embarking  VEPCO  on  responsi- 
bility for  supporting  a  new  and  untried  program  based  entirely 
upon  his  generalizations. 

For  similar  reasons,  the  record  does  not  support  the  County's 
plea  for  a  license  condition  requiring  VEPCO  to  subsidize  the 
present  volunteer  fire  and  rescue  squads.  Highland  County  is 
apprehensive  about  the  capability  of  the  current  volunteer 
organizations  to  serve  both  the  current  need  and  the  new  demand 
resulting  from  the  influx  of  construction  employees.   It  seeks  a 


91/  Highland  County's  initial  brief,  p.  20, 

92/  Tr,  2113-2114. 

* 
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conniitinent  by  VEPCO  to  compensate  it  for  additional  facilities, 
personnel,  and  equipment  which,  in  its  judgment,  are  required  to 
meet  the  new  demands,  to  the  extent  that  the  construction  workers 
do  not  voluntarily  supply  money  and  manpower  to  augment  the 
present  resources.   Certainly,  the  County's  concern  is  a  legiti- 
mate oneo   But  we  cannot  at  this  juncture  say  that  its  fears  will 
be  justified.   It  is  possible  that  the  new  temporary  residents 
will  participate  in  the  volunteer  fire  and  rescue  squads  to  the  -  ■ 
same  extent  as  older  residents.   In  light  of  these  factors,  as 
well  as  the  non- governmental  character  of  the  present  fire  and 
rescue  activities,  it  would  be  premature  and  unnecessary  to  re- 
quire VEPCO  to  subsidize  those  activities  as  a  condition  of 
licensing. 

The  County's  proposal  for' a  license  condition  requiring 
VEPCO  to  ensure  that  the  present  primary  medical  care  physician- 
to-patient  ratio  is  not  disturbed  also  suffers  from  prematurity 
in  addition  to  the  imponderable  problems  of  administering  such 
a  condition.   It  should  be  noted  that  considerable  new  medical 
care  resources  will  undoubtedly  flow  to  the  County  under  the  im- 
press of  the  provisions  of  the  Occupational  Safety  and  Health  Act 
and  Department  of  Labor  regulations  thereunder,  which  will  compel 
the  construction  contractor  to  have  trained  medical  personnel 
available  at  the  worl:site  to  treat  construction  workers.  93/  While 
these  new  resources  will  probably  be  located  in  Bath  County,  they 
will  soak  up  a  large  portion  of  the  new  demand  for  medical  ser- 
vices resulting  from  project  construction.   Nor  should  VEPCO  at 
this  time  be  saddled  with  the  cost  of  establishing  and  operating 
a  health  outreach  clinic,  a  facility  which  the  County  does  not 
now  have  and  the  need  for  which  is  entirely  speculative.  VEPCO 
has  committed  itself,  and  will  be  required,  to  contribute  to  the 
incremental  cost  of  general  governmental  services  which  can  be 
attributed  to  project  construction  and  which  are  not  covered 
by  increased  tax  and  other  revenues  attributable  to  the  same 
cause.   If  the  County's  present  public  health  activities  must  be 
expanded  as  a  result  of  project-related  influxes,  therefore, 
VEPCO  will  share  the  added  expense. 


93/  See  29  CFR  1910.151,  1926.50, 
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In  general,  therefore,  I  conclude  that  VEPCO's  responsi- 
bilities for  mitigation  of  socio-economic  impacts  should  be 
limited  to  the  marginal  increase  in  the  expense  of  conducting 
current  governmental  programs  which  are  not  covered  by  increased 
revenues  and  which  are  attributable  to  an  influx  of  persons  em- 
ployed directly  on  project  construction  and  persons  accompanying 
them.  Those  responsibilities  would  include  the  following: 

1.  Education^  No  one  disputes  the  inevitability  of  subsi- 
dization of  the  school  system  in  Highland  County.   It  is  estim-   " 
ated  that  as  many  as  350  school-age  children  may  be  living  at  the 
construction  workers  community,  94/  and  if  all  choose  to  attend 
the  Highland  County  Schools,  enrollment  will  increase  by  70  per- 
cent. 95/  VEPCO  should  be  required  to  defray  some  of  the  increases 
in  the  school  budget  that  will  result  from  the  influx.   The  County 
has  proposed  a  specific  formula,  9^/  which  seems  faulty  in  a 
number  of  respects,  among  them  its  failure  to  give  VEPCO  credit 
for  the  increased  taxes  stemming  from  its  presence.   For  reasons 
discussed  below,  moreover,  the  Commission  should  not  set  forth 
specific  compensation  formulae  in  the  license,  in  any  event,  but 
should  encourage  the  parties  to  devise  them  through  negotiation. 


94/  Tr.  2181. 

95/  This  is  an  outside  figure.  As  noted  above,  it  is  unlikely 
that  all  of  the  construction  workers  who  id.ll  be  employed  on 
the  project  and  their  families  will  be  present  at  the  same 
time.  Some  will  arrive,  do  their  part  of  the  total  job,  then 
leave  to  be  replaced  by  others  working  on  later  stages  of  the 
construction  process. 

96/  VEPCO  to  pay  "(1)  the  average  per  capita  operational  costs  of 
the  school  system  multiplied  by  the  number  of  project- related 
students  and  (2)  additional  expenditures  (not  included  in 
operation  costs)  required  to  serve   the  increased  enrollment, 
such  as  additional  classrooms,  school  buses,  furnishings  and 
the  like." 
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2,  Lav  Enforcement,  Here  again,  there  appears  to  be  agree- 
ment in  principle  upon  subsidization  by  VEPCO  of  additional  costs 
of  increased  law  enforcement  activities  which  are  attributable  to 
project  workers  and  those  who  accompany  them.   The  formula  for 
determining  the  costs  is  a  subject  to  be  negotiated  by  the 
parties. 

3,  Solid  Waste  disposalo  The  County  operates  a  sanitary 
landfill  area,  which  it  says  will  fill  up  faster  and  be  more 
expensive  to  operate  because  of  the  influx  of  project  workers. 
No  projections  or  other  data  have  been  presented  for  the  record, 
and  it  is  questionable  whether,  in  a  rural  area,  demonstrable 
cost  increases  from  the  greater  quantity  of  solid  wastes  would 
amount  to  more  than  a  de^   minimis  sum.   Nevertheless,  this  is  a 
legitimate  area  for  negotiation  between  the  parties.   Of  course, 
the  County  may,  under  its  governmental  powers,  insist  that  adequate 
pick-up  and  disposal  services  for  the  construction  workers'  com- 
munity be  provided  as  a  condition  of  occupancy, 

4,  General  government  costs.   Highland  County  says  that  its 
general  government  expenditures,  for  such  things  as  revenue  col- 
lection and  facilities  for  administrative  employees,  will  tem- 
porarily increase  as  the  result  of  the  influx  of  construction 
workers.  The  notion  is  not  unreasonable,  albeit  there  is  little 
evidence  to  support  it.   On  the  other  hand,  VEPCO  has  not  inter- 
posed a  specific  objection  to  sharing  the  increased  costs.  This 
appears  to  be  an  appropriate  area  for  negotiation. 

5,  Welfare  and  other  social  services.   VEPCO  has  exhibited 
extraordinary  hostility  toward  the  County's  request  for  sharing 
of  welfare  and  similar  benefits  paid  to  persons  temporarily  re- 
siding in  the  County  on  account  of  the  project.   It  argues  that 
construction  workers  are,  ipso  facto,  employed  and  unlikely  to  be 
eligible  for  benefits,  that  it  is  impossible  to  measure  the 
utility's  potential  liability,  and  that  it  would  be  difficult  to 
determine  which  recipients  are  the  licensee's  responsibility. 
Behind  this  farrago  of  naysaying  there  is,  at  root,  simply  a 
distaste  for  the  concept  of  welfare  benefits,  summed  up  in  VEPCO 's 
plaint:   "Welfare  is  a  morass  that  should  not  involve  a  li- 
censee,"  92/  A  morass  welfare  may  be,  but  it  remains  a  potential 


97/  Reply  brief,  p.  31. 


V-35 


Durden  that  the  County  cannot  sustain  without  some  assistance* 
Considered  objectively,  it  is  little  different  in  character  from 
any  other  expense  of  modem  government,  many  of  which  are  by 
mutual  agreement  subject  to  cost  sharing.   To  argue  that  the 
project  employees  will  not  impose  a  higher  burden  on  the  County 
misses  two  essential  points:   first,  many  benefits  are  not  paid 
solely  to  the  unemployed;  second,  if  VEPCO's  confident  predic- 
tions are  true,  its  liability  will  be  zero,  and  it  can  hardly 
object  to  that.  The  task  of  identifying  higher  welfare  costs 
with  project  workers  is  surely  no  more  difficult  than  the  task 
of  identifying  increased  education  costs  with  project  workers. 
The  question  of  establishing  a  maximum  liability  figure  is  one 
upon  which  the  parties  should  negotiate,  since  it  is  present  in 
all  areas. 

For  these  reasons,  it  is  my  conclusion  that  the  license 
should  be  conditioned  to  require  the  licensee  to  extend  financial 
assistance  to  Highland  County  to  mitigate  the  impact  upon  the 
County's  fisc  resulting  from  the  influx  of  project  workers,  their 
families  and  others  who  accompany  them  (but  not  persons  who 
migrate  to  the  County  to  purvey  goods  and  services  to  project 
workers)  during  the  period  of  project  construction.  The  assis- 
tance is  necessary  in  the  following  areas  of  additional  costs, 
to  the  extent  they  are  not  covered  by  increased  tax  revenues 
and  fees  attributable  to  the  presence  of  project  workers  or  in- 
creased financial  assistance  from  other  levels  of  government: 
(1)  education;  (2)  law  enforcement;  (3)  solid  waste  disposal; 
(4)  general  government  costs;  and  (5)  welfare  and  other  social 
services. 

This  brings  us  to  the  question  of  mechanisms.  As  we  have 
seen,  Highland  County  has  sought  to  have  the  Commission  require 
VEPCO,  as  a  condition  of  receipt  of  a  license,  to  abide  by  rather 
concrete  standards  for  payment.  ^/  The  Staff  would  simply  require 


98/  VEPCO  asks,  rather  facetiously,  whether  the  Commission  can 
condition  a  license  without  first  issuing  one.   Clearly,  the 
Commission  may  issue  a  license  but  condition  the  right  to  act 
under  it  --  which  amounts  to  much  the  same  thing.   But  this 
does  not  detract  from  VEPCO  s  criticism  of  the  County  s 

specific  proposals,  that  they  would  vest  uncontrolled  dis- 
cretion in  the  County  to  resolve  disputes.  This  objection 
is  well-taken. 
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the  parties  to  agree,  without  more. 

The  history  of  the  parties'  dealings  thus  far  would  seem  to 
demonstrate  that  the  latter  suggestion  is  a  prescription  for 
futility.   Though  VEPCO  and  Highland  County  have  met  face  to  face 
and  have  corresponded  for  months,  there  has  been  no  meeting  of 
the  minds  on  any  point.  As  has  been  said  before,  no  useful  pur- 
pose would  be  served  by  attempting  to  assess  blame  for  the  con- 
tretemps and  the  missed  opportunities.   What  is  necessary  now 
is  for  the  parties  to  negotiate  a  solution  in  a  framework  which 
tends  to  induce  mutual  agreement. 


No  agreement  which  is  externally  mandated  will  work.   The 
Commission  lacks  the  evidentiary  tools  and  the  institutional 
mechanisms  to  impose  a  modus  vivendi  or  to  administer  it.   So 
Highland  County's  basic  position  must  be  rejected  too,  A  middle 
ground  seems  most  appropriate.   The  license  should  contain  a  con- 
dition requiring  VEPCO  and  the  County  to  negotiate  in  good  faith 
and,  before  a  prescribed  deadline  expires,  9^/  to  arrive  at  an 
agreement  under  which  VEPCO  will  compensate  the  County  for  the 
added  costs  found  to  be  within  the  scope  of  its  responsibility .100/ 
This  is  what  Article  52  of  the  license,  infra,  would  do.   It 
would  require  the  licensee  to  negotiate  with  Highland  County  for 
an  agreement  under  which  VEPCO  would  compensate  the  County  for 
additional  expenses  of  (1)  education,  (2)  law  enforcement;  (3) 
solid  waste  disposal;  (4)  general  government  costs;  and  (5)  wel- 
fare and  social  services  attributable  to  the  temporary  residence 
in  the  County  of  persons  employed  to  work  upon  the  project  and 
persons  accompanying  them  during  the  period  of  project  con- 
struction, but  only  to  the  extent  those  expenses  exceed  (1)  new 
tax  revenues  and  fees  attributable  to  such  persons;  (2)  increased 


99/  I  have  selected  six  months  from  the  date  the  license  issues, 
but  some  other  reasonable  period  would  do  equally  as  well, 

i  100/  The  County,  fearful  of  its  inability  to  finance  those  costs, 
I  wants  VEPCO  to  establish  an  escrow  fund.  VEPCO  says  that  it 
I      can,  and  will,  establish  a  mechanism  for  payment  of  bills 

when  due  so  that  an  escrow  fund  would  be  unnecessary.  VEPCO' s 
position  seems  reasonable  *and  should  at  least  be  given  a  try. 
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State  and  Federal  aid  attributable  to  such  persons;  and  (3)  in- 
creased taxes  on  real  estate  and  improvements  thereon  paid  by 
VEPCO.   Reporting  to  the  Commission  on  the  results  of  such 
negotiations  is  required,  and  the  Commission  will  hold  itself 
open  to  entertain  and  resolve  allegations  that  one  party  or  the 
other  has  failed  to  negotiate  in  good  faith.  Upon  a  finding 
that  there  has  been  a  failure  to  bargain  in  good  faith,  101/  the  . 
Commission  may  take  appropriate  action  to  resolve  the  impasse, 
including  ordering  suspension  of  work  under  the  license  or  ab- 
solving VEPCO  of  some  or  all  of  its  obligation  to  defray  part 
of  the  cost  of  mitigating  the  socio-economic  impacts, 

VIII.   Miscellaneous  Matters, 

The  foregoing  discussion  deals  with  the  major  litigated 
issues  of  moment  in  this  proceeding.  There  are,  in  addition, 
several  matters  of  lesser  interest  that  are  worth  discussion  be- 
cause they  were  once  contested,  are  still  contested  but  lack  the 
general  interest  of  the  major  points,  or  relate  to  matters  on 
which  the  Commission  is  obligated  to  render  a  judgment  regardless 
of  the  dispositions  of  the  parties.   Consideration  of  those 
matters  produces  the  following: 

1,  Transmission-line  routing— As  noted  above,  the  plans  for 
the  Bath  County  project  call  for  two  transmission  lines  emanating 
from  the  powerhouse.  One  would  follow  a  northerly  routing  ter- 
minating at  the  Valley  Substation,  The  second  would  be  routed 
to  the  south  to  the  Lexington  Substation,  Through  its  consultant, 
VEPCO  made  a  thorough  investigation  of  the  environmental  and 
social  consequences  of  a  number  of  alternative  plans  for  routing, 
the  transmission  lines,  102/  A  proposal  to  move  the  segment  of 
the  northern  line  farther  north  between  a  point  just  west  of  the 
Cowpasture  River  and  a  point  just  east  of  Parnassus  was  made  by 
the  Virginia  Wilderness  Committee,   The  Committee  had  sought  to 
avoid  crossing  Crawford  Mountain,   Xhe  Committee  made  its  pro- 
posal in  the  belief  that  the  Forest  Service  might  maintain 


101/  For  use  of  the  bargaining  in  good  faith  concept  by  the 
Commission  in  another  context  see  Just  and  Reasonable 
National  Rates  for  Sales  of  Natural  Gas  (Op.  No.  699-H) , 
52  F.P.C.  1604,  1632  (1974). 

102/  See  Tr.  1690-1744;  Ex.  94-112. 
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Chapter  VI 

American  Indians 

latroduction 

federal  mineral  leasing  occasionally  is  proposed  or  takes  place  in  the 
vicinity  of  Indian  reservations.  In  several  cases,  affected  tribes  have 
requested  that  the  BLM  take  action  to  enhance  beneficial  or  to  reduce 
adverse  socioeconomic  impacts  on  the  tribes  and  their  members  that  result 
from  such  off-reservatiou  activity.  These  requests  are  generally  raised  in 
the  context  of  the  unique  legal  relationship  which  exists  between  such 
tribes  and  the  Federal  Government.  Included  in  this  chapter  is  a  brief 
discussion  of  the  Secretary's  trust  responsibility  to  Indians  and  the 
consideration  of  Indians  in  the  Mineral  Leasing  Act. 

Secretarial  trust  responaiblllty 

Tne  Secretary  of  the  Interior  has  responsibilities  for  both  Federal 
mineral  leasing  and  for  lands  and  other  resources  held  in  trust  for  Indians 
and  Indian  tribes.  In  some  cases,  Indian  advocates  have  asserted  that  these 
responsibilities  converge  in  cases  involving  of f -reservation  Federal  coal 
leasing  near  reservations.  That  is,  it  is  argued  that  trust  responsibilities 
preempt  other  responsibilities.  Generally,  legal  opinion  within  the  Depart- 
ment of  the  Interior,  in  consideration  of  specific  cases,  has  not  supported 
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chis  assertion.  First,  tiie  concept  of  trust  centers  on  the  land  or  other 
resources  tieid  in  trust.  It  extends  to  numan  welfare  functions  only  to  the 
extent  that  tnese  functions  are  linKed  directly  to  the  land  or  other  resources 
aeld  in  trust.  Second,  tne  Department  of  the  Interior  must  provide  Indian 
interests  with  equitable  consideration  in  the  exercise  of  other  functions, 
sucn  as  mineral  leasing.  Certainly,  where  impacts  will  affect  lands  and 
resources  neld  in  trust,  the  Department  has  an  obligation  to  be  aware  of  that 
fact  and  taice  it  into  consideration.  Die  trust  responsibility  of  the 
Secretary  coupled  with  NEPA  requirements  clearly  necessitates  the 
consideration  of  impacts  on  affected  Indians  and  Indian  tribes  in 
environmental  analyses.  However,  tnis  nas  not  been  interpreted  to  mean  that 
trust  responsibilities,  arising  out  of  statutes,  treaties,  and  executive 
oraers,  must  necessarily  override  other  functions  of  the  Department. 

la  a  recent  decision  involving  Round  I  Powder  River  Basin  coal  lease 
sales  in  the  vicinity  of  the  Nortnern  Cheyenne  Tribe  in  Montana,  Northern 
Cheyenne  Tribe  v.  riodei.  Civ.  No.  b2-116-BLG  (May  28,  1985),  the  Federal 
District  Court  for  I'iontana  held  among  other  things  that  based  on  his  trust 
reiationsnip  with  that  tribe,  the  Secretary  of  the  Interior  was  obligated  to 
consider  off-lease  socioeconomic  impacts  to  tne  tribe,  and  if  his  analysis 
indicated  adverse  effects  to  tne  reservation  as  a  result  of  coal  leasing,  to 
implement  measures  to  mitigate  such  impacts  (slip  op.  at  30) .  However,  the 
court  left  opeu  tne  method  by  which  the  Secretary  was  to  Implement  such  miti- 
gation measures.  Thus  wnetiier  the  Secretary  is  to  include  socioeconomic 
mici^atioa  lease  stipulations  or  provide  mitigation  measures  through  some 
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other  method  (e.g.  via  BIA  monetary  or  other  assistance)  was  left  open.  A 
more  thorough  discussion  of  this  opinion  will  be  added  when  the  case  is 
finally  resolved  (Also  see  Chapter  X). 

The  Mineral  Leasing  Act  and  Indian  Tribes 

The  Mineral  Leasing  Act  is  silent  regarding  Indian  issues.  Under  Section 
35,  the  respective  States  are  allocated  a  portion  of  Federal  funds  received 
from  leasing  and  development.  Federally  recognized  Indian  tribes  are  not, 
however,  singled  out  for  similar  treatment.  Thus,  tribes  which  undergo  ad- 
verse effects  due  to  the  nearby,  of f -reservation  leasing  of  Federal  minerals 
do  not  have  direct  access  to  the  principal  Federal  mechanism  to  alleviate 
problems  -  the  bid,  rental,  and  royalty  shares.  The  tribes  may  seek  distri- 
bution of  these  funds  from  the  States.  The  States,  at  their  discretion,  may 
allocate  appropriate  funds  to  the  tribes  just  as  they  do  to  any  of  their  other 
constituents,  but  they  are  not  required  to  do  so  under  Section  35. 


VI-3 


VI-4 


€ 


Chapter  VII 

state  Government  Programs 

Introduction 

This  ciiapter  is  designed  to  provide  brief  descriptions  of  the  mech- 
anisms that  the  major  Western  coal  and  oil  shale  States  have  developed  to  deal 
with  rapid  energy-related  community  growth.  These  States  are:  Colorado, 
Idaho,  Montana,  New  Mexico,  North  Dakota,  Utah,  and  Wyoming. 

The  focus  Is  on  special  State  level  programs  that  have  been  created  over 
the  last  several  years.  Most  of  these  agencies,  offices,  programs,  and 
approaches  are  enabled  by  State  legislation,  which  is  cited  as  part  of  the 
Individual  State  writeups.  Typically,  the  programs  are  based  on  distribution 
of  severance  tax  monies  but  there  are  exceptions. 

One  difficulty  from  Interior's  perspective  in  developing  a  uniform 
socioeconomic  mitigation  approach  is  the  variability  across  States.  Several 
of  tne  State  programs  are  quite  structured  and  predictable.  Others  are  more 
flexiole,  permitting  greater  discretion  among  State  and  local  officials.  Some 
approaches  call  for  State  funding  intervention  between  developers  and 
communities  while  others  promote  direct  payments  to  localities.  Severance  tax 
distribution  is  an  example  of  the  former  while  the  Western  Fuels  settlement  in 
Kio  aianco  County,  Colorado  is  an  example  of  the  latter. 
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Federal  mitigation  activities  face  a  moving  target  from  State  to  State. 
Tne  States  tnemselves  are  both  allies  and  competitors  as  they  individually 
seek,  to  attract  economic  growth  and  stability  -  but  at  least  cost  to  the 
State  and  loca±  political  suodivisions. 

Tne  approacnes  within  eacn  State  are  here  discussed.  Across  the 
States,  it  is  more  difficult  to  portray,  in  general  terms,  what  has  happened 
and  is  Happening.  One  source  is  the  Western  Governors'  Policy  Office 
(WKSIK);.  i'nis  organization  has  drafted  a  report  entitled  Resource  Devel- 
opment; Dealing  witn  Change  (Kou^n  Draft,  September  30,  1982).  It  is  an 
attempt  to  summarize  regional  economic  change.   It  states  that: 


In  general,  considerable  progress  has  been  made  in  working  at  financing 
arrangements  to  relieve  the  demands  on  local  government.  Through  such 
mecnanisms  as  up-front  payments  by  industry,  pre-payment  of  taxes, 
underwriting  of  deot,  purchase  of  local  government  bond  issues,  State 
loans,  pajnaents  from  leasing  or  severance  tax  revenues  and  other  means, 
it  has  Deen  possible  to  provide  up-front  capital  and  protect  the  finan- 
cial liability  of  local  taxpayers. 


Indeed,  it  appears  from  this  report  that  the  present  economic  environ- 
ment has  led  to  facility  closure  as  the  major  social  and  economic  mitigation 
issue  in  tne  West.  tioth  cyclical  and  structural  declines  in  the  copper, 
uranium,  coal,  and  oil-gas  industries  are  presenting  major  problems  for 
communities  in  the  region.  Grants,  New  Mexico  (uranium)  and  Anaconda, 
Hontaua  (copper)  are  two  noteworthy  cases  but  they  are  not  unique.  These 
reversals  nave  resulted  in  contemplation  of  plant  closure  legislation, 
attempts  to  diversify  local  economies,  and  creation  of  economic  adjustment 
tasK.  forces  witnin  the  States. 
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Oae  thing  that  comes  through  strongly  Is  an  emergent  concern  with  the 
down-side  of  industrial  development.  It  is  very  likely  that  State-local 
officials  will  be  more  insistent  on  Federal  analysis  and  consideration  of 
eventual  community  reaction  to  closures  than  has  been  the  case.  Techni- 
cally, this  is  problematic,  as  socioeconomic  forecasts  beyond  just  a  few 
years  are  quite  speculative.  In  fact,  there  may  not  be  a  whole  lot  that  is 
actually  fixable  from  the  Federal  side  -  other  than  recognition  of  potential 
problems.  This  is  the  flip-side  of  the  growth  Issue. 

From  the  Federal  perspective,  it  is  a  fact  that  most  of  the  funding 
action  rests  at  other  levels  of  government.  For  Federal  officials,  this 
situation  means  they  may  be  held  responsible  for  community  problems  due  to 
minerals  development  but  lack  the  means  to  actually  reconcile  them. 
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Colorado 

There  are  two  major  statewide  activities  in  Colorado  for  identifying 
cuia  responding  to  anticipated  rapid  growth.  First,  there  is  the  Cumulative 
impacts  Taste  Force  (CITF).  Second,  there  is  the  Joint  Review  Process  (JRP) 
developed  to  facilitate  decisions  required  through  permitting.  Ifowever, 
aespite  the  notoriety  of  tne  Colorado  innovations,  neither  of  them  directly 
focuses  on  socioeconomic  impact  mitigation  funding. 

Tue  Cumulative  Impacts  Tasic  Force  is  simply  an  analytical  device.  Sup- 
porteu  by  State,  local,  and  Federal  entities,  along  with  private-sector 
developers,  it  is  desi^^ned  to  provide  a  current  information  base  and  broadly 
shared  assumptions  for  forecasting.  Its  use  is  voluntary  but  the  findings 
can  ouvioutily  be  used  to  decermine  accountability  with  regard  to  a  single 
projecc  relative  to  other  projects  (in  or  out  of  the  baseline).  The  strength 
of  CITF  is  its  puDlic-private  sponsorship  and  its  consolidation  of  numerous 
forecasting  methodologies  into  a  single,  shared,  accepted  approach.  The 
idea  is  tnat  everyone  snould  be  using  the  same  baseline  and  forecast  num- 
bers.  Tnis  data  base  is  being  maintained. 

The  Joint  Review  Process  (JRP)  is  a  mechanism  to  avoid  duplication  and 
delay  in  permitting  without  endangering  the  autonomy  of  various  Federal, 
State,  or  local  entities.  After  a  project  proponent  chooses  to  enter  a 
project,  a  JRP  Team  (composed  of  representatives  of  relevant  organizations) 
is  developed,  and  a  permit  decision  schedule  is  agreed  to  by  the  proponent 
eiud  tue  team. 
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Ttie  ideas  behlaa  JK.P  are: 

-  it  is  voluntary. 

-  It  is  ari  alteruative  to  conveational  permitting. 

-  It  encourages  early  ludustry  disclosure  of  plans. 

-  it  encourages  concurrent  (rather  than  sequential)  scheduling  of 
permit  decisions. 

In  short,  JH-P  makes  -  through  its  multiple  government  level  and  multi- 
pie  agency  approacn  -  life  a  bit  simpler  for  companies  seeking  permit  deci- 
sions. Presumably,  involvement  on  the  part  of  any  organization  does  not 
bias  tue  decisions  of  any  other  involved  party.  However,  it  would  appear 
that  Ji:<_P  mignt  be  an  effective  venicle  for  negotiations  that  are  more  posi- 
tive and  active  (i.e.,  less  reactive)  than  is  often  the  case. 

Jiotn  CITF  and  tne  JRP  have  been  favorably  received.  Given  their  limited 
objectives,  ooth  approaches  are  operational  and  effective.  However,  when 
all  is  said  and  done,  tne  real  action  on  socioeconomic  mitigation  in  Colo- 
rado is  at  the  local  level.  County  commissioners  and  council  people  may 
participate  in  JiO'  and  use  CIXF  numbers  but  they  really  possess  the  power  to 
set  tne  conditions  under  which  major  projects  are  approved  or  disapproved. 
If  a  funding  deal  is  to  be  cut  (as  in  the  Rangely,  Kio  Blanco  County,  and 
Western  ^"uels  situation),  local  sources  are  in  key  positions  to  make  it 
uappen  tnrou^h  -  for  example  -  Special  Use  Permits.  A  couple  of  Colorado 
counties  (Garfield  and  Klo  bianco)  that  were  once  the  likely  location  of 
synluel  facilities  nave  ordinances  requiring  the  preparation  of  socio- 
economic assessments  ana  mitigation  plans  by  project  proponents. 
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Montana 

Montana  has  an  unconsolidated  approach  to  mitigating  the  effects  of 
various  types  of  mineral  development.  For  this  reason,  this  discussion  will 
be  tied  to  the  three  major  approaches  -  for  coal,  oil  and  gas,  and  hard  rock 
minerals. 

A.   Coal 

Couimuaicy  effects  falling  in  the  public  sector  caused  by  coal  devel- 
opment are  liandled  by  the  Montana  Coal  Board,  which  receives  applications 
from  affected  local  governments  and  school  districts  and  distributes  the 
funding.  The  source  for  several  years  was  8.75%  of  the  coal  severance  tax 
but  this  was  reduced  to  3.0%  in  1985  as  the  legislature  shifted  revenues  to 
avoid  a  tax  increase . 

Applications  are  judged  using  the  criteria  of  need,  severity  of  im- 
impact,  degree  of  local  effort,  availability  of  funds,  and  consistency  with 
local  planning.  Througn  December  1985,  about  $58  million  had  been  granted 
to  local  governments  through  the  Coal  Board.  Projections  for  severance  tax 
income  devoted  to  local  assistance  are  $3.1  million  for  1986  and  $2.95 
million  for  1987.  These  projections  are  obviously  tied  to  production 
forecasts. 

A  1983  aaiendment  to  the  severance  tax  distribution  program  in  Montana 
made  federally  recognized  Indian  tribes  and  States  agencies  eligible  for  up 
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to  !'/»  o±  tne  funds  allocated  for  community  assistance.  Through 
Decemoerjiya:),  about  $5Ui,0U0  had  Deen  granted  to  the  Northern  Cheyenne 
tribe  tarough  tiiis  process. 

xj.      Oil  and  Gas 

Annual  increments  in  severance  taxes  on  oil  and  gas  in  Montana  are 
distributed  via  a  formula  to  municipalities  and  counties  of  production. 
Taere  is  a  relationsaip  between  production  and  funds.  There  is  no 
relationship  between  exploration  and  funds.  ISius,  there  can  be  serious 
problems  with  regard  to  predictability  and  responsiveness  of  the  program. 
This  nas  oeen  the  case  in  nortneastern  Montana  (the  Williston  Basin)  where 
muai  exploration  (and  growth)  took  place  prior  to  production  and  receipt  of 
funds  in  tue  late  197U's  and  early  1980 's, 

C.   Hard  lioctc  Minerals 

Montana's  approach  to  addressing  aard  rock  mineral  effects  was  devel- 
oped in  1981.  A  Jdara  Rock  board  was  created  to  administer  the  program  and 
reconcile  aifierences  between  developers  and  local  governments.  Developers 
can  prepay  property  taxes,  make  direct  payments  to  units,  and  may  be  re- 
quired to  post  educational  impact  bonds.  The  administration  of  the  program 
is  funded  by  a  metal  mine  license  tax  through  the  general  fund. 

Unlike  the  coal  and  oil-gas  programs  in  Montana,  the  hard  rock 
approaca  encourages  local-State-industry  cooperation  in  dealing  with  effects. 
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This  is  accomplistied  through  the  preparation  and  review  of  an  impact 
mitigation  plan  submitted  to  the  board  and  the  affected  counties.  "In  the 
impact  plan,  the  developer  shall  commit  itself  to  pay  all  of  the  increased 
capital  and  net  operating  cost  to  local  government  units  that  will  be  a 

result  of  the  development,  either  from  tax  prepayments,  , 

special  industrial  educational  bonds,  ,   or  other  funds 

obtained  from  the  developer  and  shall  provide  a  time  schedule  within  which 
it  will  do  so."  There  is  an  appeals  process  available  to  local  units  if 
they  object  to  the  plan.  The  board  itself  seeks  to  reconcile  differences  if 
the  two  parties  cannot  reach  an  agreement.  Judicial  review  is  also 
available  to  either  party  if  it  is  aggrieved  by  the  board's  decision. 

In  addition  to  these  three  main  approaches,  Montana  has  a  couple  of 
other  noteworthy  policies.  First,  the  Major  Facility  Siting  Act  presents 
the  opportunity  for  the  Board  of  Natural  Resources  to  attach  socioeconomic 
mitigation  stipulations  to  its  certification  of  power  plants,  gasification 
facilities,  and  so  on.  It  does  not  appear  that  such  stipulations  can  be 
attached  to  permits  sought  under  Montana  mining  laws.  Major  facilities  in 
Montana  must  be  screened  by  the  State  equivalent  of  NEPA  and  it  is  this 
analysis  which  gives  the  State  a  hook  on  documentation  of  effects.  Since 
much  Montana  coal  is  not  suitable  for  export,  the  Facility  Siting  Act  may  be 
a  powerful  tool  in  responding  to  community  problems.  Unlike  Coal  Board 
grants  which  are  directed  only  to  the  public  sector,  the  Board's  certifi- 
cation process  applies  to  private  sector  issues  as  well  (e.g.,  housing). 


VII-9 


A  second  venicle  in  Honcana  is  the  educational  impact  statement.  This 
can  be  required  by  the  local  superintendent  of  schools  upon  notification 
that  a  facility  or  mine  is  proposed  within  his/her  jurisdiction.  This 
statement,  describing  tfte  effects  of  the  proposal  on  the  school  system,  is 
evidence  toward  oringing  a  bond  issue  before  voters.  Approval  of  such  an 
xssue  i^ermits  cne  scnool  district  to  exceed  the  bonding  limitation.  The 
project  proponent  pays,  in  addition  to  routine  property  taxes  attached  to 
eaucation  and  prepayment  of  other  taxes,  the  excess  in  principal  and  interest 
aoove  tne  limitation. 

It  siiould  be  clear  that  Montana  presents  a  broader  array  of  mitigation 
strategies  taan  other  western  States.  Mines,  facilities,  and  transportation 
are  segmented.  Coal,  oil  and  gas,  and  hard  rock  minerals  are  segmented, 
ihis  presents  difficulties  for  proponents  and  for  local  officials,  who, 
according  to  a  source  in  Montana,  are  never  sure  about  what  and  how  much  to 
expect,  given  a  certain  action.  For  these  reasons,  Montana  is  probably  the 
tricKiest  situation  for  Interior  personnel  to  coordinate  with  State  counter- 
parts ou  leasing  and  production,  even  exploration,  socioeconomic  mitigation. 
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New  Mexico 

New  Mexico  State  government  Involvement  in  impact  mitigation  is  through 
the  New  Mexico  Community  Assistance  Act  of  1977  under  which  grant  alloca- 
tions are  made  to  energy  and  mineral  impacted  communities  within  the  State. 
Initially,  funds  were  administered  by  a  Conmiunity  Assistance  Council  under 
the  Energy  and  Minerals  Department.  In  1984,  New  Mexico  consolidated  the 
administration  of  the  State-funded  New  Mexico  Community  Assistance  (NMCA) 
program  with  that  of  the  federally-funded  Community  Development  Block  Grant 
(CDBG)  program  within  the  Department  of  Finance  and  Administration.  This 
merger  was  intended  to  provide  a  more  efficient  means  of  funding  basic 
infrastructure  and  community  development  needs.  A  Community  Development 
Council  was  created  in  1984  to  allocate  both  NMCA  and  CDBG  funds. 

The  NMCA  program  was  established  to  assist  communities  in  the  develop- 
ment of  basic  infrastructure  facilities  and  the  provision  of  adequate,  safe 
and  sanitary  services  for  residents,  particularly  those  faced  with  rapid 
growtft  or  loss  of  tax  base.  All  counties  and  incorporated  municipalities 
are  eligible  to  apply  as  well  as  a  number  of  special  districts  and 
associations.  Indian  pueblos  and  tribes  are  not,  however,  eligible  to  apply 
because  tney  are  not  political  subdivisions  as  defined  by  New  Mexico  statute. 

Funding  for  the  capital  improvements  under  NMCA  is  generally  legisla- 
tively appropriated  (using  State  severance  tax  bond  monies),  but  on  occasion 
general  revenue  funds  have  been  used.   Public  educational  facilities  are 
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specifically  excluded  from  tne  program.   Grants  may  be  used  for  real  proper- 
ty acquxsltioa,  construction,  improvement  or  rehabilitation.   Maintenance 
and  operations  may  not  be  fuuaed  under  NMCA. 

AS  in  otaer  States,  tae  Council  has  put  together  an  application  process. 
Ttie  same  basic  application  procedures  are  followed  for  both  CDBG  and  NMCA 
proposcij-s.  Unlike  other  States,  New  Mexico  will  not  approve  a  project  which 
may  result  in  increased  demand  for  water  unless  it  can  be  shown  that  the 
applicant  either  holds  or  can  acquire  water  rights  sufficient  to  meet  the 
increase  in  demand.  Otherwise,  the  application  procedures  appear  to  be  less 
elaoorate  than  tnose  of  other  States. 


Annual  appropriations  under  the  NMCA  program  are  displayed  below; 


Year 


$  (in  millions) 


19  77 

10.0 

i.'jyb 

1.5 

1979 

8.0            (plu! 

19b0 

5.0 

19dl 

10.0            Cpluj 

19b  ii 

none 

1983 

10.0 

1964 

7.5 

19d5 

7.5 

(plus  a  $500,000  planning  grant) 


(plus  a  $150,000  planning  grant) 


ifuudin^  nas  oeen  relatively  erratic  and  it  is  not  known  how  this  has  affected 
community  responses  to  rapid  growta. 
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North  Dakota 

The  Energy  Development  Impact  Office  has  much  of  the  State  level  action 
in  mitigating  socioeconomic  effects  in  North  Dakota.  Funding  sources  are 
the  coal  severance  tax,  coal  conversion  tax,  and  the  oil  and  gas  production 
tax.  Loans  and  grants  are  available  for  local  jurisdictions. 

The  Director  of  the  Impact  Office,  appointed  by  the  Board  of  University 
and  School  Lands,  is  given  broad  discretionary  authority  by  the  enabling 
legislation.  In  accordance  with  the  law,  the  Director  has  prepared  guide- 
lines for  political  suDdivisions  to  use  in  applying  for  funds  and,  within 
this  relatively  unstructured  framework,  the  Director  makes  judgements  on  the 
distribution  of  funds  to  counties,  municipalities,  and  school  districts. 
Tuere  is  an  appeal  process,  however. 

A  key  factor  in  distributing  funds  is  equivalency  of  tax  burdens.  Ap- 
plicants must  demonstrate  that  taxpayers  in  the  locality  will  continue  to 
have  a  tax  effort  that  is  comparable  to  non-energy  affected  areas. 

One  peculiarity  of  the  North  Dakota  approach  is  its  definition  of  im- 
pact. Tne  enabling  law  itself  States  that  "as  used  in  this  section,  'basic 
governmental  services*  do  not  include  activities  relating  to  marriage  or 
guidance  counseling,  services  or  programs  to  alleviate  other  sociological 
impacts,  or  services  or  facilities  to  meet  secondary  impacts."  This  State- 
ment excludes  (on  paper)  a  wide  range  of  effects  that  are  elsewhere  con- 
sidered worthy  of  mitigative  attention.   A  source  in  the  Energy  Office  says 
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tnat  this  pronibition,  iiowever,  was  designed  to  avoid  jurisdictional  (State- 
local)  fuadiug  coinplicatioas  and  that  such  programs,  directly  and  indirect- 
ly, are  supported  by  the  grant  program. 

Appropriations  for  the  1977-1979  biennium  were  $5  million,  with  $7.9 
million  requested  from  communities.  In  1979-81  these  figures  went  to  $8.2 
mxllion  and  $44  million.  For  the  1981-83  period,  $12  million  was  planned 
tor  coal-impacted  areas  and  $10  million  for  oil  and  gas  affected  communi- 
ties. Requests  from  subdivisions  equaled  $50  million.  Nevertheless, 
appropriation  levels  fell  to  $5.0  million  for  oil  and  gas  and  increased  to 
$14. d  million  for  coal  impact  in  1983-85.  'Ihey  have  fallen  to  $4.0  million 
for  oil  and  gas  ana  $9.0  million  for  coal  in  the  1985-87  appropriations. 

Tnus,  Nortn  Daicota's  program  -  even  with  Federal  matching  funds  and 
otaer  sources  that  local  officials  must  pursue  -  has  been  underfunded,  at 
least  relative  to  the  expressed  needs  of  affected  subdivisions.  "Hie 
positive  news,  according  to  a  iJLM  source  in  the  Montana  State  Office  who  has 
wonted  with  planners  in  Nortn  Daicota,  is  predictability.  Compared  to  Mon- 
tana, this  person  States  tnat  officials  in  North  Dakota  are  much  more  confi- 
dent about  rapid-growth  funding  than  are  persons  in  Montana.  This  is  puz- 
zling, given  the  gap  between  appropriations  and  requests  and  may  say  more 
aoouc  tue  Montana  situation  than  the  North  Dakota  scene. 
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Ucaii 


Social  aud  ecououilc  linpacc  mitigation  In  Utah  Is  addressed  by  the  Utah 
Approaca  -  a  plaaalo^,  assessment,  and  bargaining  process.  State  policy  Is 
expressed  in  Senate  Bill  170  wnlch  states  that  the  legislature  declares  Its 
policy: 

-  to  encourage  Industrial  development  and  the  development  and  utili- 
zation ot  tne  natural  resources  In  this  State  In  order  to  promote 
the  economic  development  of  the  State  .  .  * 

-  to  encourage  cooperation  between  the  State  and  its  agencies  and 
political  suouivisions  with  Individuals,  firms,  and  business  organ- 
izations to  provide  for  industrial  development  and  the  development 
and  utilization  of  the  natural  resources  of  the  State. 

This  enabling  legislation  is  operationallzed  by  the  Utah  State  Depart- 
ment of  Community  ana  Economic  Development.  In  concept,  the  role  of  the 
btate  is  one  of  facilitation.  Tnis  facilitation  Involves  data  collection 
ana  analysis-forecasting  ("common  numbers"),  assistance  in  needs  assessment 
of  local  government  units,  review  of  proposals,  and  insuring  collaboration 
oetween  developers  and  local  officials.  Furthermore,  the  State  is  committed 
to  "identify  mechanisms  that  will  allow  industries  and  local  governments  to 
jointly  fund,  pre-pay,  guarantee,  receive  credits  or  in  other  ways  assist  in 
financing  capital  facilities  and  services." 

In  large  scale  synfueis  development,  tne  State  recommends  the  creation 
of  a  btate  impact  team,  a  local  impact  team,  an  industry  impact  team,  and  a 
ij'eaeral  impact  team.  The  principal  players  are  local  officials  and  industry. 
Industrial  involvement  can  be  quite  formal  (the  Overthrust  industrial 
Association  in  Wyoming  is  held  up  as  a  model)  or  can  be  a  loose,  cooperative 
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coalition.   The  former  type  is  encouraged  but  it  is  recognized  that  circum- 
stances may  dictate  the  latter. 

Ke^ardless,  all  of  the  teams  are  represented  on  a  Joint  Task  Force 
wuicn  desii^ns  tne  mitigation  approach.  This  group  (1)  identifies  the  anti- 
clpatea  xmpact  (service  shortlall) ,  (2)  assesses  the  cost  of  upgrading  the 
service  or  program,  and  (3)  recommends  strategies  to  pay  for  the  mitigation 
scneme.  The  plan  is  reviewed  Dy  the  teams  and,  if  approved,  is  put  into 
final  form.  Final  plans  are  recommended  to  be  quite  formal,  outlining  the 
responsiDilities  of  all  parties.  The  Elio  Blanco  County-Moon  Lake  Impact 
Plan  in  Colorado  is  considered  a  model  agreement. 

Sa  17U  enables  pre-paymeat  of  property  taxes  (contingent  upon  approval 
of  local  officials^  and  the  preparation  of  financial  impact  statements.  It 
oDviously  does  not  foreclose  other  approaches  toward  solving  financing  prob- 
lems such  as  direct  subsidies  for  capital  Improvements. 

The  assessment  approacn  in  Utan  is  also  NEPA-like.  The  Department  of 
Community  and  Economic  Development  has  prepared  an  elaborate  outline 
(fifteen  pages  in  lengtn)  for  the  preparation  of  socioeconomic  assessments. 
It  covers  tae  standard  list  of  facilities  -  services  (baseline  and  future 
witn  tne  action)  .  Taia  assessment  is  used  by  the  teams  in  developing  the 
mitigation  plan. 

iiiJ^i  in  Utan  now  routinely  directs  major  project  assessments  to  the 
iXipartment  of  Community  and  Economic  Development  -  State  Planning  Office. 
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Tnis  insures  State  collaboration  in  Federal  permitting,  insures  that  a  unit 
of  government  -  the  State  -  closer  to  local  units  than  a  Federal  agency  does 
the  analysis,  and  deflects  some  potential  disputation  away  from  BLM.  This 
approach  was  successfully  employed  on  the  Uintah  Basin  Synfuels  EIS.  This 
system  apparently  is  agreeable  to  all  parties  in  Utah. 
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Wyoming 

The  permitting  of  large  industrial  facilities  in  Wyoming  is  handled 
under  the  Industrial  Development  Information  and  Siting  Act  (1975,  amended 
in  iy77,  1979,  1981,  and  1985).  This  law  defines  such  facilities  in  terms 
of  production  and  minimum  capitalized  investment  ($96.9  million  in  late 
19b5),  creates  an  Office  of  Industrial  Siting  Administration,  lays  out  a 
decision  process,  and  makes  it  clear  that  this  legislation  supercedes  other 
legislation. 

It  is  a  tight  piece  of  work,  quite  explicit.  For  example,  the  numbers 
of  days  oudgeted  for  nearings,  studies,  and  decisions  are  firmly  established 
within  the  law.  There  is  limited  room  for  interpretation  or  disputation  in 
a  procedural  system  such  as  this  approach.  All  actors  (State  agencies, 
industry,  advocacy  groups)  know  the  process. 

In  terms  of  social  and  economic  mitigation,  the  key  section  of  the  law 
is  35-1^-108,  Application  for  Permit.  This  section  requires  the  preparation 
of  a  permit  application.  The  application  is  quite  similar  to  a  NEPA  docu- 
ment as  all  sorts  of  baseline  information  is  presented  and  future  conditions 
are  forecast. 

The  Office  of  Industrial  Siting  Administration  has  assembled  a  followup 
document  entitled  Guide  to  the  Preparation  of  Permit  Applications  for  Indus- 
trial Facilities.  This  guide  implements  the  requirement  for  a  permit  appli- 
cation Dy  specifying  the  contents  and  format  of  the  application. 
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Xiie  appiicatioa  must   contain  a   Social   Profile   section   (Chapter   4)   and  a 

bocioecoaoiaic   Impacts  of   Construction  and  Operation  section   (Chapter   6).      Ihe 

topics   to   oe  covered,    in  a   Baseline  and  With  Ac tion  analysis,   are: 

Current  Area   Economy 

Projected  Future  Economy 

iurea  Population 

Capital  Facilities 

Admiuis  trat ion 

Sewage  Treatment 

Water  Treatment 

Solid  Waste  Disposal 

law  Enrorcement 

Fire  Protection 

iiealtn  Care 

Recreation 

liorary 

Housing 

Transportation 

riumau  Services 

Elucatioual  Facilities 

Government  and  Public  Finance 

Tnis  is  a  fairly  conventional  list.   However,  in  the  guidance  for  pre- 
paring Uiapter  b,  tne  following  statements  are  found: 

Any  mitigating  actions  proposed  by  the  Applicant  to  assist  the  local 
banKin^  community  to  better  meet  the  capital  needs  created  by  either  the 
construction  or  operation  of  the  facility  should  be  presented. 

The  Applicant  should  identify  any  measures  to  be  implemented  to  insure 
tiiat  area  capital  facilities  are  not  significantly  impaired  as  a  result 
of  construction  or  operation  of  tne  proposed  facility.  Hie  project  may 
necessitate  certain  mitigative  measures  that  may  involve  either  the 
private  or  public  sector  and  may  entail  temporary  or  permanent 
facilities.  Mitigative  measures  in  the  private  sector  may  consist  of 
airect  actions  by  tne  Applicant  or  as  a  joint  venture  with  local 
governments  or  otner  area  industries  or  groups  .  .  .  duration  and  costs 
of  any  alleviation  measures,  responsible  entities,  and  funding  sources 
suouxa  oe  fully  delineated  and  incorporated  into  budget  projections. 

i\ixy  measure  tiie  Applicant  intends  to  implement  to  mitigate  anticipated 
Impacts  on  numan  services  snould  be  specified. 

Tnere  are  statements  of  this  type  attached  to  eacn  of  the  topics  (fire, 

iiealtii,  nousing,  education  .  .  .).   By  directing  the  Applicant  to  include 

tills  intormation  in  the  permit  application,  Wyoming  is  giving  a  lot  of 
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leverage  to  local  officials  to  negotiate,  prior  to  or  during  application, 
settlements  with  the  Applicant.  Members  of  the  Industrial  Siting  Council 
are  in  a  position  to  withhold  a  permit  at  the  State  level  until  the  firm(s) 
and  local  officials  have  settled  on  a  mitigation-monitoring  plan. 

A  recent  (1985)  change  in  the  required  contents  of  the  application  in- 
volves tne  applicant's  description  of  its  plan  to  maximize  the  employment  of 
Wyoming  residents.  This  amendment  does  not  require  the  preferential  hiring 
of  Wyoming  residents  but  the  applicant  must  Include  in  its  application  its 
intentions  relative  to  potential  Wyoming  employees. 

A  BLM  source  in  Wyoming  states  that  the  major  linkage  between  indus- 
trial siting  applications  and  Bureau  NEPA  documents  has  been  recognition 
that  applications  prepared  by  industry  to  comply  with  Wyoming  permitting  are 
also  adequate  for  BLM  decision  processes.  Two  parallel  documents  may  have 
to  De  prepared  but,  due  to  the  specificity  of  the  permit  applications, 
Wyoming  standards  are  more  stringent  than  the  Federal  NEPA  requirements,  at 
least  in  social  and  economic  analysis.  Of  course,  compared  to  Federal  coal 
leasing,  the  proposed  action  in  a  permit  application  is  well-defined, 
allowing  more  precision  in  forecasting. 
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Chapter  VIII 

Local  Government  Approaches 

Introduction 

City,  county,  and  school  board  representatives  are  ultimately  respon- 
sible for  the  provision  of  additional  services  and  facilities  that  are  gen- 
erated by  population  growth  caused  by  the  siting  of  major  energy  or  mining 
facilities.  Generally,  host  communities  and  their  officials  rely  on  State- 
level  programs  to  facilitate  growth  management.  These  State  programs  as 
described  in  Chapter  VII  typically  distribute  severance  taxes  (the  Montana 
Coal  Board)  or  serve  to  bring  host  communities  together  with  proponents  for 
negotiated  settlements  (Wyoming  Industrial  Siting  Council  and  the  Utah 
Approach) . 

In  Colorado,  however.  State  government  does  not  directly  intervene  be- 
tween developers  and  host  communities  in  achieving  these  settlements.  Ihe 
Joint  Review  Process  and  Cumulative  Impacts  Task  Force  programs  (discussed 
in  Chapter  VII)  are  essentially  devoted  to  information  exchange,  efficiency 
in  data  collection  and  analysis,  and  avoidance  of  permitting  duplication. 
Tne  fundamentals  of  designing  mitigation  programs  are  maintained  as  local 
prerogatives.  For  example,  Garfield  County,  Colorado,  was  projected  to  be 
the  location  of  several  very  large  synthetic  fuels  facilities  in  the  late 
lyyO's  and  early  19b0's.   In  response,  the  Board  of  County  Commissioners 
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developed  a  fiscal  impact  mitigation  program  wtiicti  requires  developers  to 
documeat  expected  local  fiscal  effects  and,  through  tax  incentives,  to 
directly  subsidize  those  cooimunity  effects  for  which  they  are  responsible. 
AS  d  prototype  of  sucu  measures,  it  is  presented  here  as  Exhibit  7. 
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EXHIBIT    7 

canty  of  C^rfield  )  Recep.cn  t<o.  J]3S3m^>^2scD  IliSS^T^I^, 

At  a  regular  ireeting  of  the  Board  of  County  Commissioners  for  Garfield 
County,  Colorado,  held  at  the  Cbrnuissioners'  Ainex  in  denvvood  Springs, 

.         Colorado,  on     Monday ,  the  20th  day  of  December ,  A.D. 

19  62,  there  were  present: 

I 

Flaven  J.  Cerlre ,  Conmissioner  Chairman 

i  Eugene  "Jxt."   Drinkhouse ,  Conmissioner 

Larry  Velazzv.ez ,  Coinmissionec 

I  Earl  Rhodes /  County  Attorney 

j  Stan  Broome ,  County  Manager 

!  Mildred  Alsdorf ,  County  Clerk 

i 

!        when  the  following  proceedings,  among  others  were  had  and  done,  to  wit: 

RESOLUTION  NO.  82-  318   ' 

I         RESOLUTION  CDNCEHNED  WITH  AMENDING  THE  GARFIEID  OOUNIY  ZONING  RESOLUTION  OF 
i         1978  BY  THE  INCLUSION  OF  A  NBV  SECTION  5.08  FISCAL  IMPACT  MITIGATION  PROGRAM 
I 

WHEREAS,  on  the  2nd  day  of  January,  1979,  this  Board  of  County 
j        Gommissioners  of  Garfield  County,  Colorado,  adopted  Resolution  NO.  79-1, 
!        concerning  a  Zoning  Resolution  for  the  County  of  Garfield,  State  of  Colorado; 

I 

j  ^'THEREAS,  this  Board  is  authorized  by  the  provisions  of  Sections 

30-28-109  through  30-28-116,  C.R.S.  1973,  as  amended,  to  provide  for  the 
approval  of  amendients  to  such  Zoning  Pssolution,  and  the  Board  has  so 
antended  the  said  Resolution; 

VjjEREAS,  pirsuant  to  =-jch  authority,  thiz  Board  h^s  prspcccd  csrtoin 
text  airondr^ents  related  to  a  new  Section  5.08  of  the  Zoning  Resolution 
entitled  Fiscal  L-pact  Mitigation  Program,  which  an-^ndnient  relates  to  the 
definitions  of  iraijor  projects,  total  employment  workforce,  impact  area, 
Government  entity  and  other  related  matters;  the  pre-application 
administrative  procedure  for  purpose  of  public  notice,  a  fiscal  impact 
analysis  as  a  precondition  to  the  application  for  a  major  project  land  use 
application  and  adoption  of  a  Fiscal  Impact  Mitigation  Program  as  a  condition 
of  a  major  project  Garfield  Gaunty  land  use  permit; 

WHEREAS,  this  Board  has  received  the  written  Resolution  of  the 
Garfield  County  Planning  Commission  approving  the  adoption  of  new  Section 
5.08,  which  Resolution  was  adopted  after  a  public  rreeting  held  on  December 
13,  l!^82,  at  which  time,  the  public  was  present  and  made  corrments  about  the 
adoption  of  said  amendments  to  the  Zoning  Resolution; 

V7HEREAS,  a  public  hearing  was  held  on  the  20th  day  of  December,  1982, 
before  the  Board  of  County  Commissioners  of  Garfield  County,  Colorado,  at  the 
i         Commi3sioner>3'  teeting  Room,  Commissioners'  Annex,  201  Eighth  Street, 
I         Glenwood  Springs,  Colorado,  as  to  which  hearing  public  ixjtice  was  given  in 
'         accordance  with  cequirenents  of  Section  10  of  the  Garfield  County  Zoning 
Resolution; 

WHEREAS,  the  public  \;.js   at  such  public  hoacing,  given  the  opportunity 
to  voice  its'  opinion  cogacding  the  pcocosod  text  aTcni.lTk>nt,  wtiich  opinions 
have  been  given  full  consideiation  by  this  Eioard;  and 

WHEREAS,  this  Board  has  determined  thai:  tlie  proposed  text  amendments 
are  necessary  and  are  in  the  best  interest  of  the  citizens  of  Garfield 
County,  Colorado. 

NOW,  THEREFDRE,  BE  IT  RESOLVED  by  the  Board  of  County  COnmissioners  of 
Garfield  Cbunty,  Colorado,  that  the  Garfield  County  Zoning  Resolution, 
adopted  by  this  Board  on  the  2nd  day  of  January,  1979,  and  identified  as  its 
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Resolution  ^to.  79-1,  as  subsequently  amended  by  this  Board,  shall  be  and 
hereby  is  amended  as  follows,  which  amendment  shall  be  in  full  force  and 
effect  as  of  January  1,  1983: 

1.  Section  1.02  shall  be  amended  to  read  as  follows: 

This  Resolution  is  authorized  by  Title  30,  Article  28,  and  Title  29, 
Article  20  of  the  Colorado  Revised  Statutes,  1973,  as  amended, 

2.  Ihat  a  new  section  5.08  shall  be  added,  which  shall  read  as 
follows: 

See  Exhibit  "A". 

Upon  motion  duly  made  and  seconded  the  foregoing  Resolution  was  adopted 
by  the  following  vote: 


J  Aye 
_,  Aye 
_,  Aye 


Gonmissioners 


ATTEST: 


Clerk  of  the  Boarj 


'/ 


BOARD  OF  COUNTy  CO^ISSICMERS 
OF  GARFIELD  CaJNTY,  .CDu5bAD0 


1  lyJJ ; rAKfll<Jl£<J-  ^^  -^/k  \^ -^.^  J-^^.^.^ 


Qiairman 


// 


STATE  OF  COLORADO         ) 
County  of  Garfield      )     ss. 

I,  ,  Cbunty  Cleric  amd  ex-officio  Clerk  of  the  Board 

of  county  Coimiissioners  in  and  for  the  County  and  State  aforesaid  do  hereby 
certify  that  the  annexed  and  foregoing  order  is  truly  copied  from  the  Records 
of  the  Proceedings  of  the  Beard  of  County  Commissioners  for  said  Garfield 
County,  now  in  my  office. 

IN  WITNESS  WHEREOF,   I  have  hereunto  set  ray  hand  and  affixed  the  seal 

of  said  County,  at  Glenwood  Springs,   this  day  of  ,  A.D. 

19 


County  Clerk  and  ex-officio  Clerk  of  the  Board  of  County 
Conrr.issioners. 
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5.08  FISCAL  IMPACT  MITIGATION  PROGRftM 

5.08.01       STATEMENfT  OF  FURPCSE  AND  AUTHORITY 

The  Board  of  County  Coimissioners  for  the  County  of 
Garfield,  State  of  Colorado  (hereinafter,  the  "Board"), 
supports  private  activities,  including  extraction  of 
natural  resources,  which  result  in  the  diversification  of 
the  economic  base  for  Garfield  County.  Economic 
development  increases  the  local  tax  base,  provides 
increased  enployinent  opportunities,  and  diversifies  the 
local  economy.  Through  zoning  and  subdivision  controls,  the 
Board  has  attempted  to  require  developers  to  pay  a  fair 
share  of  the  public  costs  associated  with  development. 
Major  Projects,  because  of. their  size,  require  that  the 
Board  set  forth  an  express  plan  by  which  local  government 
entities  can  deal  with  the  ijnpact  of  large  scale 
development-  Unless  this  is  done,  there  may  be  an 
unacceptable  deterioration  in  the  quality  of  life  for 
present  and  future  residents  of  Garfield  County. 

The  purpose  of  the  fiscal  impact  mitigation  program  is  to 
condition  a  land  use  permit  to  the  sponsor  of  a  Major 
Project  so  that  the  sponsor  will  participate,  as  necessary, 
in  a  mitigation  plan  to  provide  for  the  timely  availability 
of  adequate  housing,  community  facilities  and  public 
services  during  the  constnxrtion  phase  of  a  Major  Project. 
In  order  to  accomplish  this,  the  Board  has  established  a 
consistent  review  procedure  by  which  the  fiscal  impacts  on 
local  governments  in  the  impacted  area  can  be  determined. 
The  program  will  be  limited  in  time  to  that  period  between 
the  start  of  construction  and  the  time  when  construction  is 
complete  as  specified  in  Section  5.08.07.10  herein.  This 
is  necessary  since  the  Board  recognizes  that  traditionad 
sources  of  revenue  must  support  the  expenditure  of  funds  by 
local  government  for  the  duration  of  the  project. 

Garfield  County  is  a  political  and  legal  subdivision  of  the 
State  of  Colorado,  and  pursuant  to  the  Constitution  and 
laws  of  the  State,  is  authorized  to  exercise  land  use 
authority  over  the  unincorporated  areas  of  Garfield  County 
(Sec.  20-28-102,  CSS  '73,  as  amended).  The  purpose  of 
zoning  is  to  provide  for  the  coordinated,  adjusted,  and 
harmonious  development  of  the  county  (Sec.  107) ,  so  that 
the  health,  safety,  morals,  convenience,  order,  prosperity, 
or  welfare  of  the  present  and  future  inhabitants  of  the 
state  be  increased  (Sec.  115) .  In  addition.  Article  20, 
Title  29,  CRS  '73,  as  amended,  is  a  broad  grant  of 
authority  to  local  governments  to  plan  for  the  growth  of 
the  State.  Specifically,  Section  29-20-104,  CRS '73,  as 
amended,  provides  in  pertinent  part: 

each  local  government  within  its  respective  jurisdiction 
has  the  authority  to  plan  for  and  regulate  the  use  of 
land  by: 

(e)  Regulating  the  location  of  activities  and 
developfrents  which  may  result  in  significant  changes  in 
population  density; 

(f)  Providing  for  phased  developcrent  of  services  and 
facilities; 

(g)  Regulating  the  use  of  land  on  the  basis  of  the 
iirpact  thereof  on  the  community  or  surrounding  area. 
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It  is  the  position  of  the  Board  that  the  welfare  of  the 
residents  of  Garfield  County  is  affected  by  the  quality  of 
life  in  adjacent  impacted  areas,  and  that  the  grant  of 
authority  from  the  state  provides  for  planning  for  the 
effects  of  projects  located  inside  the  county  but  which 
affect  areas  outside  of  the  county's  boundaries. 

5.08.02       DEFINI1TCMS  ^ 

5.08.02.01  BOARD:  The  Board  of  County  Cbimissioners  of  Garfield 
County,  State  of  Colorado. 

5.08.02.02  EMPLOYEE:  Any  person  employed  by  the  Applicant  and  its 
construction  contractors  and  subcontractors  who  is  working 
on  a  major  project  in  Garfield  County. 

5.08.02.03  FISCAL  IMPACT  ANALYSIS:  A  projection  of  the  direct  and 
indirect  public  costs  and  revenues  associated  with  the 
provision  of  public  services  and  facilities  by  government 
entities  in  the  inpact  area. 

5.08.02.04  GOVEIWEOT  ENTTTY:  An  organization  authorized  to  levy  ad 
valorem  taxes  in  the  State  of  Colorado. 

5.08.02.05  IMPACT  AREA:  That  geographical  area  which  includes 
any  government  entity  whose  total  population  would  be 
increased  by  15%  or  more  as  a  result  of  a  major  project. 
The  base  year  shaill  be  the  same  as  the  year  in  which  the 
Statement  of  Intent  to  ^ply  is  filed. 

5.08.02.06  LAND  USE  PEPMIT;  A  land  use  permit,  for  purposes  of  this 
Subsection  5.08,  shall  refer  to  special  and  conditional  use 
permits  as  otherwise  defined  in  this  Resolution. 

5. 08. 02. 07  LOCAL  GOVER^^!EOT  REVENUES:  Revenues  received  by  or 
available  to  a  government  entity  such  as  ad  valorem  taxes, 
sales,  use  and  severence  taxes,  service  charges  and  fees, 
licenses,  permits,  and  grants  and  inter-governmental 
assistance  programs. 

5.08.02.08  MAJOR  PROJECT:  A  project  located  in  Garfield  County  which 
will  employ  at  any  one  time  a  total  work  force-  of  200  or 
more  enployees  in  Garfield  County. 

5.08.02.09  TOTAL  WORK  PCRCE:  Tbtal  number  of  employees  on  the  major 
project  at  any  one  time. 

5.08.03       PROGRAM  CCMPLIANCE  REQUIREMENT 

All  applicants  seeking  land  use  permits  for  Major  Projects 
are  subject  to  the  requirements  of  the  Garfield  County 
Fiscal  Impact  Mitigation  Program.  In  addition  to  any  other 
requirements  of  this  resolution,  applicants  for  Major 
Project  permits  shall  prepare  and  submit  the  following  to 
the  Board,  unless  granted  an  exemption  from  any  or  all  such 
requirements  by  the  Board: 

1.  A  statement  of  intent  to  apply; 

2.  A  pre-application  notice; 

3.  A  review  fee; 

4.  A  riscdl  Impact  Analysis; 

5.  A  Fiscal  Impact  Mitigation  Program; 

6.  Housing  and  Fiscal  Impact  (-litigation  monitoring 
reports  following  issuance  of  land  use  permits. 
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5.08.04        PRE -APPLICATION  AEMINISTRATIVE  PROCEDURES 

5.08.04.01  STATEMENT  OF  INIENT  TO  APPLY 

*nie  applicant  for  a  Major  Project  shall  file  with  the  Board 
a  Statement  of  Intent  to  Apply  for  land  use  permits 
outlining  the  substance  of  the  requested  permits,  the 
proposed  scope  of  study  of  the  fiscal  impact  analysis,  the 
tijretable  for  the  fiscal  impact  study  and  any  request  for 
exeirption  from  any  requirements  of  the  Pre -application 
Procedures. 

5.08.04.02  EXEMPTIOS  FRCM  PRE- APPLICATION  PROCEDURES 

A.  Any  applicant  of  a  Major  Project  who  has  elected  to 
coordinate  notice  of  acquisition  of  project  permits  through 
the  Colorado  Joint  Review  Process  and  who  has  taken  steps 
so  that  impacted  government  entities  have  been  notified  of 
such  election  in  advance  of  the  public  meetings  held  as 
part  of  the  review  process  may  apply  for  an  exemption  to 
the  pre -application  procedures. 

B.  Any  applicant  of  a  Major  Project  for  which  a  federal 
environmental  impact  statement  must  be  prepared,  and  who 
has  taken  steps  so  that  impacted  government  entities  are 
given  adequate  notice  of  the  scoping  meetings  held  with 
respect  to  such  impact  statement  may  apply  for  an  exeirption 
to  the  pre-application  procedures. 

C.  The  Board  will  review  and  act  upon  the  request  for 
exemption  from  any  or  all  provisions  of  the  Pre-ajplication 
Procedures  within  15  working  days  of  receipt  of  a  conplete 
and  adequate  Statement  of  Intent  to  Apply  and  request  for 
exemption  from  the  Pre-a^plication  Procedures. 

5.08.04.03     FRE-APPLICATICN  NOTICE 

A  Pre-application  Notice  for  a  permit  shall  be  filed  with 
the  Board  and  shall  contain  the  applicant's  proposal 
including  the  following  information: 

A.  The  name  and  address  of  the  applicant,  and,  if  the 
applicant  is  a  partnership,  association  or  corporation, 
the  names,  titles  and  addresses  of  the  persons  to  be 
contacted  regarding  the  Major  Project; 

B.  Specific  description  of  the  nature  and  location  of 
the  Major  Project; 

C.  Estimated  time  of  commencement  of  construction, 
construction  time,  and  overall  development  schedule; 

D.  Estimated  number  of  employees  of  the  applicant,  and 
contractors  and  subcontractors  of  the  applicant,  during 
the  construction  phases,  aind  during  the  operating  life 
of  the  f'^jor  Project.  Estimates  may  include  tiie   number 
of  employees  who  do  not  currently  reside  within  the 
impact  area  of  the  i-lajor  Project; 

E.  Identify  the  government  entities  and  other  taxing 
authorities  within  the  potential  impact  area; 

F.  Principal  sizing,  scheduling,  location  or  other 
alternatives  that  the  applicant  may  pursue  in  the 
construction,  development,  and  operation  of  the  Major 
Project;  and 

G.  A  list  of  studies  which  the  applicant  intends  to 
submit  on  the  housing  and  fiscal  impacts  of  the  Major 
Project. 
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5.08.04.04     ERE-APPLICJ\TICW  .REFERRAL  .^ND  PUBLIC  IKHUCE 

Not  more  than  15  working  days  following  receipt  of  a 
Pre-application  Notice  for  a  permit,  the  Board  shall: 

A.  Notify  the  governing  bodies  of  government  entities 
which  will  be  within  the  ijipact  area  and  affected  by  the 
proposed  Major  Project; 

B.  Transmit  a  copy  of  the  Pre-application  Notice  to  the 
affected  government  entities; 

C.  Cause  a  sumnary  of  the  Pre-application  Notice  to  be 
published  in  a  newspaper  of  general  circulation  within 
the  county; 

D.  File  copies  of  the  Pre-application  Notice  with  the 
county  clerk  and  recorder;  and 

E.  Notify  the  applicant  of  the  direct  costs  associated 
with  the  notification  and  publication  of  the 
Pre-application  Notice.  Such  costs  shall  be  paid  by  the 
applicant  within  30  days  of  billing. 

5.08.04.05  ERE-APPLICATION  MEETING 

Ihe  Board  shall  conduct  a  public  informational  meeting  in 
the  county  no  later  than  90  days  after  receipt  of  the 
Pre-application  Notice.  Any  person  may  participate  in  the 
meeting,  to  the  extent  deemed  reasonable  and  relevant  by 
the  Board.  Such  meeting  shall  be  conducted  in  order  to 
acccsnplish  the  following  purposes: 

A.  To  provide  information  about  the  proposed  facility 
and  its  potential  iupact  area; 

B.  T3  receive  the  concerns  of  the  public  and  each 
government  entity  regarding  the  potential  impact  of  the 
proposed  Major  Project;  and 

C.  To  determine  the  nature  and  extent  of  exenptions 
from  any  provisions  of  this  program  that  may  be  granted 
to  the  applicant. 

5.08.04.06  f«E-APPLICATICN  REPORT 

As  soon  as  practical,  but  in  any  case  within  30  days  after 
the  conclusion  of  the  pre-application  meeting  required  by 
this  section,  the  Board  shall  prepare  and  make  public  a 
report  on  the  Pre-application  Notice  and  meeting.  The 
report  shall  include: 

A.  A  summary  of  public  and  government  entities 
comments; 

B.  The  applicant's  proposed  scope,  approach  and 
schedule  for  the  Fiscal  Irrpact  Analysis;  and 

C.  A  grant  of  exenptions,  if  any,  from  any  provisions 
of  the  Fiscal  Impact  Analysis  and  Fiscal  Inpact 
Mitigation  Program  procedures. 

5-08.05       FISCAL  I^•J'ACT  ANALYSIS  REQUIRBffiNTS 

Prior  to  submitting  an  application  for  a  land  use  permit, 
any  applicant  for  a  Major  Project  shall  prepare  a  Fiscal 

Impact  Analysis. 

5.08.05-01     SCOPE  OF  ACTIVITIES 

Before  the  applicant  commences  the  Fiscal  Impact  Analysis, 

the  applicant  shall  consult  with  the  Board  regarding:  (1)  ^^ 

'Oie   scope  of  the  Fiscal  Impact  Analysis,  based  on  the  ^W 

subjects  listed  below;  (2)  The  schedule  for  the  study  upon  ^^ 

which  the  Fiscal  Impact  Analysis  will  be  based;  and,  (3)  A 

schedule  for  periodic  reports  to  the  Board  concerning  the 
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study.  ITie  following  subjects  shall  be  included  in  the 
study  at  a  minimjin: 

1.  The  location  and  purpose  of  the  Major  Project; 

2.  Estimated  construction  schedule; 

3.  Number  of  employees  for  construction  and  operating 
work  force; 

4.  Direct  and  indirect  tax  bases  and  revenues 
associated  with  the  project; 

5.  Denxjnstration  of  consistency  with  local  land  use 
plans ; 

6.  Tbtal  direct  and  indirect  population  associated  with 
the  project,  including  the  rate,  distribution,  and 
demographic  characteristics  of  the  population  change; 

7.  Ihe  direct  and  indirect  effects  of  construction  and 
operation  of  the  Major  Project  within  the  inpact  area, 
including  but  not  limited  to  the  following: 

a.  Economic  base; 

b.  County  services; 

c.  Housing; 

d.  Transportation; 

e.  Sewer  and  water  facilities; 

f.  Solid  waste  facilities; 

g.  Public  safety  and  fire  protection; 
h.  Educational  facilities; 

i.  Health  services  and  hospital  facilities; 

j.  Recreation  facilities; 

k.     The   fiscal  ijnpacts  of  the  Major  Project  on 
public  facilities  and  services  of  each 
government  entity  in  the  impact  area; 


S. 08. OS. 02 


8.  Definition  of  impact  areas: 

a.  A  list  of  each  government  entity  in  the  impact 
area;  atnd 

b-  The  basis  for  inclusion  or  exclusion  of  each 
government  entity  in  the  impact  area. 

9.  Any  other  items  the  Board  or  the  applicant  may  deem 
appropriate  for  inclusion  in  the  Fiscal  Impact  Analysis. 

REVIEW  FEE 


5.08.05.03 


The  Board  will  provide  the  appliccint  with  an  estimate  of 
the   fee  required  to  reimburse  the  County  for  the  cost  of 
investigating,  reviewing,  processing,  and  serving  notice  of 
the  Fiscal  Impact  Analysis.  Payment  of  the  review  fee 
shall  be  on  a  reimbursement  basis.  The  aj^licant  shall  pay 
all   invoices  within  30  days  of  billing,  but  may  pay  under 
protest  pending  the  results  of  an  independent  audit 
requested  and  paid  for  by  the  applicant.  Time  and  expenses 
of  the  County  shall  be  reimbursable.  No  Fiscal  Impact 
Analysis  review  fee  shall  exceed  $15,000.00  in  total.  No 
portion  of  the  fee  may  be  used  for  litigation. 

ADVISORY  CaWITTEES 


The  Board  may  appoint  one  or  rrore  committees  at  the  request 
of  local  govera-nent  entities  to  assist  in  the  Board's 
review  of  the  Fiscal  Impact  Analysis  and  to  make 
suggestions  concerning  the  Fiscal  Impact  Mitigation 
Program.  The  Committees  may  be  composed  of  representatives 
of  government  entities  in  the  impact  area.  The  committees 
may  be  reimbursed,  within  the  IL-nits  of  the  review  fee,  for 
ani'  necessary  expenses  in  the  reasonable  conduct  of  the 
evaluations.  The  Board  shall  approve  expenses  before  they 
are  incurred  following  consultation  with  the  applicant.  If 
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requested  by  a  government  entity,  the  Board  may  provide  ^ 

teclinical  assistance  to  the  governfrent  entity  in  evaluating  fl 

the  Fiscal  Impact  Analysis.  Any  report  of  an  advisory  ^ 

committee  shall  be  submitted  to  the  Garfield  County 
Planning  Commission  and  the  Board. 

5.08.06        REVIHV  OF  THE  FISCAL  IMPACT  ANALYSIS 

5.03.06.01  REFERRAL  AND  PUBLIC  NOTICE 

Upon  receipt  of  a  complete  Fiscal  Impact  Analysis  for  a 
Major  Project,  the  Board  shall: 

a.  Transmit  within  10  working  days,  a  copy  of  the 
Fiscal  Impact  Analysis  to  each  government  entity  within 
the  inpact  area; 

b.  Publish  within  15  working  days  a  notice  of  receipt 
of  the  Fiscal  Impact  Analysis  at  least  one  time  in  a 
newspaper  of  general  circulation  in  the  County,  and 
utilize  any  other  means  of  notifying  the  public  that  the 
Board  may  deem  necessary; 

c.  Make  copies  of  the  Fiscal  Impact  Analysis  available 
for  inspection  by  members  of  the  public;  and 

d.  Refer  the  Fiscal  Impact  Analysis  to  the  Garfield 
County  Planning  Coranission  for  evaluation  and 

r  ecoimienda  t  ion . 

5.08.06.02  PUBLIC  CCMMEOT 

Not  less  than  21  days  before  the  hearing  descritied  in 

Section  5-08.06.03  below,  any  person  or  goverrenent  entity 

may  submit  written  comrrents  to  the  Board  concerning:  ^ 

a.  The  adequacy  of  the  Fiscal  Impact  Analysis.  If  the  ^P 
person  or  govermrisnt  entity  shall  be  of  the  opinion  that 

the  Fiscal  Impact  Analysis  is  inadequate,  it  shall  state 
in  writing  what  additional  information  is  needed  for  an 
adequate  analysis; 

b.  Any  variance  or  incongruity  with  governirient  entity 
policy,  if  applicable;  and 

c.  Written  comments  shall  be  made  available  to  all 
parties  who  request  copies  prior  to  the  public  hearing, 

5.08.06.03  HJBLIC  HEARING 

Within  75,  and  not  less  than  45,  days  after  receiving  the  ■ 
Fiscal  Impact  Analysis,  the  Board  shall  hold  a  public 
hearing  to  consider  the  adequacy  of  the  Fiscal  Impact 
Analysis.  Notice  of  the  hearing  shall  be  published  at 
least  one  time  in  a  newspaper  of  general  circulation,  and 
the  date  of  publication  shall  be  at  least  15  days  before 
the  date  of  the  hearing.  The  Board  shall  state  the  basis 
for  its  decision  in  writing  within  30  days  of  the 
conclusion  of  the  public  hearing  with  a  specific 
description  of  any  inadequacies  that  must  be  corrected. 

5.08.07        FISCAL  IMPACT  HITIGATICM  PROGRAM 

5.08.07.01     APPROVAL  OF  THE  FISCAL  IMPACT  MITIGATION  PROGRAM 

The  Board  shall  condition  any  land  use  permits  issued  for  a 

Major  Projcxrt  upon  appoval  of  a  Fiscal  Impact  Mitigation 

Program  based  on  the  following  criteria.  The  Board 

approval  of  the  Fiscal  Impact  Mitigation  Program  shall  take  ^A 

jilace  concurrently  with  the  approval  of  any  land  use  Ww 

permits  for  the  Major  Project. 
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5.08.07.02     FR0VISia>5  OF  THE  FISCAL  IMPACT  MITIGATIC»J  PROGRAM 

:itie  applicant  shall  address  the  iirpacts  identified  in  the 
Fiscal  L-npact  Analysis  prepared  pursuant  to  Section  5.08.06 
in  a  mitigation  program.  The  applicant's  Fiscal  Impact 
Mitigation  program  shall  include  measures  to  provide  that: 

a.  Housing  is  available  for  the  enployees  of  the  yajor 
Project; 

b.  Additioneil  public  services  and  facilities  including 
operating  costs  necessary  to  mitigate  impacts  of  the 
Major  Project  will  be  provided  or  available  or 
additional  revenues  provided  or  available  to  each 
government  entity  sufficient  to  mitigate  inpacts  of  the 
Major  Project  or  the  impacts  created  by  the  enployees  of 
the  Major  Project  and  their  households;  and, 

c.  Any  capiteLl  costs  of  construction  of  new  or  expanded 
public  facilities  necessary  for  each  government  entity 
to  provide  service  required  by  the  Major  Project  or  by 
the  employees  of  the  Major  Project  and  their  households 
are  available. 

5.08.07.03  DELAY  CR  ABAMDCtWENT  OF  THE  MAJOR  PROOECT 

The  applicant  shall  prepare  a  plan  to  mitigate  the  Fiscal 
Impacts  on  each  government  entity  resulting  from  delay  or 
abandonment  of  the  Major  Project  after  any  land  use  permits 
are  issued  by  the  County. 

5.08.07.04  JOINT  MITIGATION  PROGRAMS 

To  the  extent  that  tvo  or  more  ^lajor  Projects  have 
concurrent  construction  periods,  the  Fiscal  Impact 
Mitigation  Prngrara  may  provide  for  joint  mitigation  efforts 
with  another  Major  Project.  Ihe  Fiscal  Iirpact  Mitigation 
Program  may  also  recognize  the  effects  of  other  concurrent 
or  preceding  mitigation  programs  on  the  need  for  new  and 
expajvfed  public  services  and  facilities. 

5. 08.  07. 05     REIMBURSEMENT  FOR  IMPACT  MITIGATION  ACTIVITIES 

Tb  the  extent  that  the  Fiscal  Impact  Mitigation  Program  may 
result  in  a  greater  increase  in  the  capacity  of  community 
facilities  and  public  services  than  necessary  to 
accoimxxSate  the  direct  impacts  of  the  project,  the  Board 
may  develop  requirements  that  future  M^jor  Projects 
reimburse  the  applicant  for  excess  capacity  available  to 
the  future  Major  Project. 

5.03.07.06     FINANCING  OF  PUBLIC  IMPROVEMENTS 

The   Fiscal  Impact  Mitigation  Program  may  provide  for  the 
use  of  grants,  loans,  loan  guarantees,  bond  guarantees, 
industrial  revenue  bonds,  a  build-and-lease  approach,  or 
any  other  financing  mechanisms  or  combination  of  mechanisms 
which  are  appropriate  for  the  specific  facility  or  service. 

5.08.07.07    TAX  INCENTIVES 

Government  enticies  and  the  applicant  may  enter  into 
appropriate  agreements  providing  for  prepayments  of 
property  taxes  pursuant  to  Article  1.5  of  Title  39,  CRS 
'73,  as  amended,  severence  tax  credits  pursuant  to  Section 
39-29-107.5,  CRS  '73,  as  amended,  or  other  incentives 
enacted  at  the  state  or  local  level.  Goverrenent  entities 
may  also  enter  into  intergovernmental  agreenients  necessary 
to  implenent  the  Fiscal  Impact  Mitigacion  Program. 
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5.08.07.08  DXAL  GOVERhKEOT  PARTICIPATION 

The  Board  recognizes  that  effective  and  workable  mitigation 
programs  require  the  full  and  cooperative  efforts  of  both 
industry  and  local  government.  In  this  regard  the  Board 
iray  actively  participate  and  encourage  other  affected 
jurisdictions  to  participate  and  cooperate  in  implementing 
recoiTTiiended  mitigation  programs  when  appropriate, 
especially  where  such  programs  call  for  specific  actions  to 
be  taken  by  such  affected  jurisdictions. 

5.08.07.09  •   PHASING  OF  TKS  FISCAL  IMPACT  MITIGATION  PROGRAM 

To  the  extent  that  the  project  involves  phases  of 
construction  over  time,  the  Fiscal  Impact  Mitigation 
Program  may  also  be  phased  so  that  the  timing  of  program  hy 
the  applic£int  and  other  elements  of  the  program  for 
mitigation  impact  shall  correspond  to  the  phases  of 
construction  activity.  If  such  program  is  phased  and  a 
governmental  entity's  costs  change,  the  program  shall  be 
changed  by  a  proportional  amount. 

5.03.07.10  PROGRAM  EXPIRATION 

The  Impact  Mitigation  Program  shall  be  deemed  to  satisfy 
the  housing  and  fiscal  impact  mitigation  conditions  of  the 
land  use  permits  issued  for  the  Major  Project  when  the 
construction  of  the  Major  Project  is  complete.  This 
requirement  of  irrpact  mitigation  shall  be  deemed  complete 
as  of  the  last  day  of  the  calendar  year  in  which 
construction  is  finished.  Also,  the  applicant  shall  have 
the  right  to  demonstrate  to  the  Board  that  local  government 
revenues  from  the  project  exceed  the  applicant's  costs  of 
the  Fiscal  Iirpact  Mitigation  Program  prior  to  completion  of 
construction. 

5.08.08       FISCAL  IMPACT  MITIGATION  PROGRAM  CCMPLIANCS 

5.C3.03.01     ANlsTJAL  FISCAL  IMPACT  MITIGATION  PROGRAM  REPORTING 

The  Major  Project  sponsor  shall  annually  report  to  the 
Board  on  the  provision  and  availability  of  additional 
public  services  and  facilities  or  revenues  to  each 
government  entity  as  required  by  the  Impact  Mitigation 
Program  approved  by  the  Board. 

5.08.08.02  MCNITaRING 

As  a  condition  of  tiie  land  use  permits,  the  project  sponsor 
shall  be  required  to  develop  and  implement  an  ongoing 
housing  and  employment  monitoring  system.  If  the  total 
workforce  significantly  exceeds  the  employment  force  which 
was  projected  at  the  time  of  permit  issuance,  the  Major 
Project  sponsor  shall  be  required  to  notify  the  Board  of 
the  effects  of  the  increased  workforce  on  the  approved 
mitigation  program,  any  f»dditional  me:isures  needed  to 
accommodate  the  \^«)rkforce,  and  any  additional  steps  the 
sponsor  shall  take  to  mitigate  the  fiscal  or  housing 
impacts  in  the  impact  area. 

5.08.08.03  FISCAL  IMPACT  MITIGVnCXJ  PROGRAM  ADJUS1!-IENT 

Upon  a  10%  or  greater  variance  in  average  total  wotk   force 
from  what  was  projected  at  the  time  of  permit  issuance,  the 
Board  may  adjust  the  Lnpact  Mitigation  Program  in 
proportion  to  the  difference  in  projected  to  actual  work 
force.  At  the  time  of  issuance  of  the  decision  on  the  land 
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5.08.09 
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5.08.09.02 
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SUPPLEMENTAL  MAJOR  PRCOECT  LftND  USE  APPLICATICTJ 
REQUIRC'iENTS 

SUBMITTAL  REQUIREMENTS 

A.  The  applicant  shall  file  copies  of  the  application 
with  the  Board,  the  number  to  be  determined  by  the 
Board. 

B.  Maps,  charts,  or  other  documents  which  are  bound  in 
the  application  shall  be  cut  or  folded  to  8  1/2  inch  by 
11  inch  size.  Maps,  drawings,  or  charts  may  accompany 
an  application  as  separate  exhibits. 

C.  The  application  shall  be  signed  by  a  managing 
partner,  the  proprietor,  or  a  responsible  executive. 

D.  As  part  of  the  application,  the  applicant  shall 
submit  an  objective  summary  of  the  entire  application, 
not  to  exceed  30  pages  in  length. 

E.  Whenever  this  program  requires  information 
concerning  the  Major  Project  to  be  submitted  to  the 
Board  and  the  applicant  is  required  to  suhrnit  the  same 
or  similar  information  to  arrother  govemmentad  agency 
having  jurisdiction,  the  applicant  may  submit  sxjch 
infom\ation  to  the  Board  in  the  same  format  that  such 
information  is  or  will  be  subnitted  to  such  other  agency 
or  jurisdiction. 

F.  The  application  shall  contain  the  following 
information  with  respect  to  both  the  construction  period 
and  on-line  life  of  the  proposed  facility: 

1.  The  application  shall  state  the  name, 
title,  telephone  number  and  post  office 
address  of  the  person  to  whom  corrmunication 
in  regards  to  the  application  shall  be  made. 

2.  Copies  of  the  Fiscal  Iirpact  Analysis. 

3.  The  proposed  Fiscal  Impact  Mitigation  Program. 

APPLICABILmr 

upon  agreement  between  the  applicant  and  the  Board,  any 
pending  land  use  application  for  a  Major  Project  shall  be 
subject  to  the  provisions  of  these  regulations.  All  tine 
limits  in  this  Section  5.08  are  in  addition  to  any  other 
provided  for  in  this  Zoning  Resolution. 

MAJOR  PROJECT  lANT)  USE  PERMIT  DECISICW 

Within  30  days  after  the  conclusion  of  the  public  hearings, 
on  the  land  use  permit,  the  Board  shall  make  findings  upon 
all  issues  raised  during  the  review  and  hearing  process  and 
render  its  decision,  either  granting  or  denying  a  land  use 
permit  based  upon  the  application  as  filed  or  granting  it 
upon  such  terms,  conditions,  or  modifications  as  the  Board 
may  deem  appropriate. 

gCF0RC£ME?7r 

The  above  mitigation  program  as  outlined  in  Section  5.08.07 
shall  be  a  condition  of  the  issuance  of  the  land  use  permit 
for  the  project. 

Upon  being  advised  of  an  alleged  violation  of  any  condition 
of  any  permit  issued  by  or  on  behalf  of  the  Board,  the 
Board  may  direct  the  County  staff  to  investigate  the 
alleged  violation  and  prepare  a  written  report  for  the 
Board  and  the  permittee.   If  the  report  indicates  that  a 
violation  is  probable,  the  Board  may  establish  a  time  for 
consideration  of  the  alleged  violation,  upon  not  less  than 
ten  (10)  days  notice  to  the  party  engaging  in  the  activity 
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under  such  permit,  at  which  hearing  the  Board  may  consider 
whether  a  violation  of  the  conditions  of  the  permit  has 
occured.  The  major  project  pennittee  shall  have  the  right 
of  discovery  in  accordance  with  Colorado  rules  of  civil 
procedures  in  such  proceedings,  and  to  present  infonnation 
and  respond  to  allegations.  After  the  hearing,  if  the 
Board  determines  that  a  violation  has  occurred,  the  Board 
may  suspend  the  permit  until  such  violation  is  corrected  or 
measures  taken  to  prevent  a  recurrence  of  the  violation,  or 
if  the  violation  is  determined  to  be  continuing  or  likely 
to  recur  and  to  endanger  the  safety  or  welfare  of  the 
residents  or  property  of  residents  in  the  County,  the  Board 
may  terminate  the  subject  permit. 
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Chapter  IX 


The  Private  Sector  and  Community  Mitigation 


Introduction 

Industry  participatioa  in  community  mitigation  has  been  extensive  and 
has  taken  a  variety  of  forms  over  the  past  several  years.  These  efforts 
have  been  direct  and  indirect,  voluntary  and  required,  and  Internalized  and 
directed  toward  host  communities. 

Such  programs  clearly  represent  a  positive  corporate  posture  relative 
to  dealing  with  the  effects  of  industrial  sitings  near  small  and  medium- 
sized  towns  in  the  West.  This  may  be  largely  due  to  the  widespread  growth 
and  disruptions  that  were  publicized  during  the  1970s,  along  with  decisions 
to  minimize  labor  turnover  problems  that  occurred  in  some  locations.  Sever- 
al States  also  reacted,  developing  processes  to  insure  that  vulnerable  com- 
munities were  given  State  government  backing  in  order  to  enhance  their  posi- 
tion in  dealing  with  project  proponents. 

Independent  of  the  various  reasons,  the  standards  that  apply  to  indus- 
trial sitings  have  generally  moved  toward  a  much  more  responsive  corporate 
position  on  community  mitigation.  While  there  definitely  are  differences  in 
corporate  personalities  -  ranging  from  conservative,  closed  organizations  to 
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iiriiis  tnat  are  open  and  flexible  -  there  is  little  doubt  that  virtually  all 
development  tirus  now  appreciate  tnat  some  form  of  assistance  is  part  of  the 
entire  siting  process. 

In  the  following  paper  (fixnibit  8) ,  Bill  Metz  of  Argonne  National 
laboratory  thoroughly  inventories  corporate  socioeconomic  programs. 
Covering  transportation,  housing,  education,  utilities,  health,  public 
safety,  recreation,  and  otner  services  and  facilities  that  may  be  stressed 
Dy  rapid  growth,  this  paper  is  probably  the  best  overall  summary  of 
corporate  activities  in  mitigation  that  has  been  prepared. 

For  persons  affiliated  with  Federal  and  State  government  agencies,  this 
presentation  may  reveal  a  magnitude  of  private  sector  funding  and  partici- 
pation tnat  heretofore  has  received  limited  attention  among  public  sector 
personnel.  Yet  project  developers  are  doubtless  the  major  actors,  along 
witn  host  community  officials,  in  the  resolution  of  community  impact  prob- 
lems. Either  tnrougn  non-routine  interventions  such  as  those  described  here 
or  tnrougn  payment  of  severance  taxes,  property  taxes,  royalties,  and  other 
more  well-established  mechanisms,  eventually  funding  for  growth  management 
aua  response  is  largely  based  on  corporate  activities.  While  the  bulk  of 
tnis  Reference  Guide  is  devoted  to  government  processes,  it  should  be  under- 
stood that  proponents  are  essential  and  central  participants. 
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EXHIBIT  8 


Reprinted  with  permission  of  the  author 
from  proceedings  of  the  Alaska  Symposium 
on  Social,  Economic,  and  Cultural  Impacts 
of  Natural  Resource  Development;  Alaska 
Pacific  University;  Anchorage,  Alaska; 
August,  1982 


Industry  Initiatives  in  Impact  Mitigation 

William  C.  Metz 

The  mitigation  ot  socioeconomic  impacts,  potential  and  actual,  in  local  areas  hosting  the  develop- 
ment and  operation  phases  ot  a  natural  resource  extraction  and/or  conversion  facility  is  an  inexact 
science.  Conflicting  opinions  abound  among  companies,  communities,  consultants,  experts,  and  state 
and  federal  government  officials  regarding  level  and  type  of  responsibility,  strategy,  and  effort 
appropriate  for  each  new  resource  development.  Mitigation  is  maturing;  as  more  examples  of  mitiga- 
tion efforts  and  their  success/failure,  cost,  workforce  effects,  and  project  implications  come  to  light, 
then  a  data  base  for  analysis  on  mitigation  efforts  can  be  supported.  Continued  emphasis  must  be  given 
to  the  fact  that  mitigation  needs  are  different- for  each  locale  due  to  project  and  area  uniqueness. 

Attempting  to  determine  the  proper  mix  and  optimum  effort  with  regard  to' mitigation  on  the  basis 
of  a  cost/benefit  formula  is  haphazard  at  best.  Industry  can  estimate  the  cost  of  each  1  %  of  turnover  and 
absenteeism  (on  a  5l  billion  project  where  labor  accounts  for  40%  of  a  project's  cost  it  means  a  5 1 
million  loss),  each  day  of  delay  for  a  project  (over  5 1  million  a  day  for  a  multi-billion  project,  including 
interest,  contract  extension  penalties,  and  inflation),  each  episode  of  vandalism  or  labor  strife,  each  per- 
cent loss  of  productivity  or  incident  of  management  error,  as  well  as  the  benefit  for  each  reduction  in 
percent  or  incident  in  the  aforementioned.  Equating  the  value  to  a  project  of,  for  example,  a  mancamp, 
transportation  program,  or  school  upgrade  with  either  single  or  double  rooms,  used  or  new  buses,  or  a 
new  athletic  field  or  whole  new  52  million  school  building,  respectively,  with  all  the  variations,  is  diffi- 
cult at  best. 

As  local,  regional,  state,  and  federal  governments  have  become  more  aware  of  industry-wide  mitiga- 
tion efforts,  industry  fears  that  at  each  succeeding  new  development  they  will  be  confronted  with  shop- 
ping lists  gleaned  from  efforts  with  other  projects  •  "we"  want  one  ladder  truck,  one  ambulance,  one 
elementary  school,  one  community  center,  five  playgrounds,  a  new  road,  two  road  resurfacings,  a  new 
sewage  treatment  facility,  a  new  water  tank,  and  housing  for  the  elderly.  A  second  fear  is  that 
company-sponsored  mancamp,  recreational  vehicle  (RV),  and  mobile  home  (MH)  facilities  and  parks 
will  become  expected  mitigation  efforts  by  both  workers  and  communities  at  every  project.  Mitigation 
should  not  be  considered  a  windfall  of  free  gifts  or  a  chance  to  have  community  facilities  fixed  or 
upgraded  at  a  company's  expense.  It  should  be  considered  as  a  joint  company/community/state  effort  to 
fulfill  impact  area  needs,  to  enhance  an  area's  quality  of  life,  to  be  an  asset  in  workforce  recruitment  and 
productivity,  to  relieve  an  impact  area  from  undue  physical  and  fiscal  burden  as  a  consequence  of 
workforce  and  sometimes  secondary  immigration,  to  be  a  good  neighbor,  and  to  secure  necessary  per- 
mits. Companies  and  communities  need  to  work  together  in  good  faith,  give  adequate  consideration  to 
each  party's  limitations,  desires,  and  financial  capabilities,  and  negotiate  a  compromise  of  everyone's 
needs  and  concerns. 

In  order  to  achieve  the  most  efficient  and  effective  mitigation,  careful  review  of  local  and  state  laws 
and  ordinances  regarding  the  collection  and  distribution  of  lease  payments,  royalties,  severance  taxes, 
fee  permits,  special  use  and  service  charges,  and  sales  taxes  is  necessary.  Adequate  and  timely  disburse- 
ment is  essential,  as  well  as  the  innovative  use  of  tax  pre-payments,  housing  mortgage  bonds, 
changeable  debr  and  bonding  limits,  industrial  loans  with  delayed  repayments,  and  revised  revenue 
assistance  formulas.  Permitting  changes  are  necessary  so  that  permits  are  not  granted  solely  by  states  or 
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the  host  political  jurisdiction,  but  in  concert  with  the  impact  area.  States  need  to  enact  enabling  legisla- 
tion allowing  an  impact  area  to  be  involved  in  permits  and  assessments  of  mitigation  needs.  Local  com- 
munities are  otten  in  need  ot  state  or  industry  supplied  technical  assistance,  ombudsmen,  and  grants- 
men  to  prepare  tor  change  through  adjustments  in  ordinances  and  growth  plans  and  to  have  sul^fi- 
cient  time  and  knowledge  to  apply  tor  state  and  Federal  money. 

A  new  tacet  to  industry  involvement  in  mitigation  is  taking  place  during  these  present  "bust"  times  in 
the  uranium,  copper,  silver,  zinc,  iron  ore,  molybdenum,  and  oil  shale  industries.  While  many  com- 
munities have  boomed  and  busted  throughout  American  history  with  industries  offering  little 
assistance,  this  time  around  industries  which  enticed  workers  to  relocate  to  remote  locations  during  the 
"boom"  are  assessing  their  level  of  responsibility  to  those  workers  during  the  "bust"  in  these  one- 
industry  communities.  This  "bust"  period  is  also  changing  industry  and  worker  attitudes  toward  reloca- 
tion inducements  and  will  shape  mitigation  efforts  during  future  developments  of  natural  resources." 
Some  states  (Colorado,  Wyoming,  Montana,  North  Dakota,  and  New  Mexico)  have  established  perma- 
nent trust  funds  to  aid  communities  and  the  state  after  natural  resource  depletion:  others  have  or  are 
considering  plant/mine  closure  legislation  (similar  to  Maine's  requiring  six  months  notice  prior  to 
closure),  payment  of  severance  pay,  and  donation  of  assistance  funds  for  the  impacted  communities. 

The  following  is  a  panoply  of  mitigative  efforts  which  have  been  or  are  being  undertaken  by  natural 
resource  companies.  Examples  of  mitigative  efforts  have  been  culled  from  periodicals  (e.g.,  Shnle  Conn- 
ini,  Coiil  /iytr,  and  bi^ncerin^  Naus-Ruord),  newspapers  (e.g.,  H/y/i  Gtitntn/  News.  New  York  Time$.  Denver 
Poit.  Diiilu  SeuHnet.  and  Utilio  Fulls  Po^t-Re^^iiter),  industry  publications  (e.g.,  ArcoSpark,  Conoco,  Exxon 
USA,  and  Coronado  Generating  Station),  industry  reports  (e.g.,  intermountain  Power  Project 
Socioeconomic  Impact  Mitigation  Plan,  Bonanza  Power  Plant  Project  Socio-Economic  Impact  Monitor- 
ing Report  ^^1,  and  Tennessee  Valley  Authority  Socioeconomic  Monitoring  and  Mitigation  Reports), 
state  reports  (e.g.,  Wyoming  Industrial  Siting  Council  Agreements  and  State  of  Colorado,  Division  of 
Impact  Assistance,  Assembled  Materials),  federal  documents  (e.g..  Environmental  Impact  Statements 
and  DOE,  BLM,  and  USGS  reports),  literature  (e.g.,  articles,  books,  proceedings,  and  speeches),  and  a 
personal  and  professional  network  of  local,  state,  and  industry  contacts.  The  mitigation  efforts 
described  herein  are  not  all  inclusive  and  a  few  efforts  have  been  halted  or  postponed  as  their  sponsor- 
ing companies  have  closed,  slowed,  or  postponed  their  respective  resource  development  projects.  Each 
mitigation  effort  is  the  result  of  a  particular  set  of  circumstances  (site  accessibility,  labor  availability, 
area  accommodation,  permit  requirements,  company  experience,  project  timeframe,  and  com- 
munity/impact area  attitudes  and  fiscal  conditions).  Some  mitigation  actions  may  work  for  one  com- 
pany's development  area  and  not  at  another's;  some  companies  may  not  even  try  certain  mitigation 
actions.  The  following  is  a  review  of  seven  types  of  mitigation  efforts;  1)  transportation;  2)  housing;  3) 
education;  4)  public  utilities;  5)  health,  public  safety,  and  recreation;  6)  miscellaneous;  and  7)  company- 
community  interaction. 

Transportation.  In  an  April  1981  survey  of  United  States  energy  projects  which  this  author  under- 
took, twenty-four  energy  companies  were  found  to  be  involved  with  or  in  the  serious  planning  stages 
for  worker  transportation  programs  at  forty-two  energy  project  sites  (power  plants,  coal  and  uranium 
mines,  and  oil  shale  facilities)  (Metz,  1982).  Other  natural  resource  companies  also  are  involved  in 
transportation  (Denver  Research  Institute,  1978  and  1979).  Companies  use  buses,  vans,  and  bus/van 
combinations;  almost  half  of  the  companies  in  the  author's  survey  offer  free  transportation  to  workers, 
the  majority  of  the  companies  sought  nominal  fares  to  complete  cost  recovery.  The  company- 
sponsored  transportation  programs  purport  to  conserve  energy,  reduce  area  traffic,  aid  hiring  and 
expand  the  available  number  of  potential  workers,  ensure  competitiveness  with  nearby  projects, 
encourage  punctuality,  reduce  absenteeism  and  turnover,  improve  a  worker's  safety  and  productivity, 
address  union  and  employee  demands,  solve  parking  problems,  improve  employee  morale,  serve  as  a 
negotiated  worker  benefit  and  as  a  corporate  philanthropic  gesture,  meet  state/local  permitting  con- 
cerns, mitigate  community  resistance  to  a  project,  and  be  cost  effective. 

The  very  first  decision  which  a  company  must  make  at  a  proiect  site  regarding  the  initiation  of  a 
worker  transportation  program  is  whether  the  company  needs  to  become  involved.  Long  commuting 
distances  andyor  times  combmed  with  poor  quality  access  roads,  as  at  Rocky  Mountain  Energy's  (RME) 
Wyoming  Bear  Creek  Mine,  weather  discomforts,  such  as  the  hot  summer  temperatures  at  the  Arizona 
Public  Service  (APS)  Palo  Verde  site,  fogs  and  black  ice,  around  the  Washington  Water  Power  Creston 
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site,  inclement  winter  weather,  in  the  Colorado  West  Slope  area,  traffic  hazards,  such  as  wild  deer  and 
antelope,  make  the  need  apparent.  Physical  site  inability  or  company  unwillingness  (5500  for  each  tem- 
porary parking  space  and  5 LOO  annual  maintenance)  to  provide  adequate  parking  can  create  a  need. 
Influencing  worker  relocation  to  or  from  community  (to  Wright  and  Gillette,  away  from  Douglas, 
Wyoming)  can  be  achieved  through  a  transportation  program.  Programs  can  be  initiated  as  a  recruit- 
ment tool  or  to  counter  area  company-sponsored  programs  as  are  prevalent  in  the  Rock  Springs-Green 
River  and  Gillette  areas  of  Wyoming  and  the  Colorado  West  Slope.  Some  state  vehicle  liability  and 
insurance  laws  curtail  employee  ridesharing  efforts,  causing  industry  to  provide  remedies.  Almost  two 
dozen  energy  and  A/E  companies  have  corporate  ridesharing  programs  and  due  to  the  corporate  policy 
of  fostering  ridesharing  they  quickly  spread  to  rural  resource  developments.  Employee  problems  (late 
arrivals,  travel  strain,  injury,  and  commuting  costs)  have,  on  occasion,  been  considered  of  sufficient 
magnitude  to  warrant  a  program.  Unions  and  worker  organizations  have  also  become  more  aware  of 
this  benefit  and  are  bargaining  for  it.  A  need  for  a  transportation  program,  though,  can  be  diminished  at 
any  point  in  time  as  a  consequence  of  company-caused  efforts  or  independent  events,  such  as  changes 
involving  state  or  local  vehicle  or  insurance  regulations,  housing  accommodations,  community 
infrastructure,  construction  schedules,  labor  availability,  federal  or  state  grant  or  loan  funding,  private 
enterprise  initiative,  per  diem  payments,  or  community  mitigation  efforts. 

If  the  need  dictates  a  worker  transportation  program,  then  four  factors  pertaining  to  the  mode  of 
transport  need  to  be  analyzed  -  vehicle  type,  size,  interior,  and  cost.  Vans  are  flexible,  able  to  collect 
small  clusters  of  workers  living  in  widely  dispersed  locations,  while  buses  operate  best  when  transport- 
ing a  large  number  of  workers  long  distances.  Vans  come  in  12  to  15-seat  capacities,  buses  can  seat  18  to 
5d.  Vehicle  interiors  range  from  lean  to  deluxe  (air-conditioning,  stereos,  cloth  seats,  reading  lights,  ad- 
justable backs,  carpeting,  panelling,  and  restrooms).  Costs  range  from  $9,000  to  $14,000  for  a  new  van 
and  535,000  to  $140,000  for  new  buses,  with  used  and  leased  vehicles  as  possibilities. 

When  determining  the  mode  of  transportation,  parallel  consideration  must  be  given  to  six  operating 
factors:  1)  operator  -  should  these  jobs  be  handled  in-house  or  partially  or  wholly  contracted  out?; 
2)  responsibilities  -  do  the  workers,  drivers,  contractors,  or  project  management  make  decisions  on 
pickup  locations,  passenger  assignments,  parking,  rules,  and  routes?;  3)  worker  schedules  -  can  ad- 
justments be  made  among  shifts  and  workers?;  4)  rules  •  do  the  company,  passengers,  or  contractors 
create  and  enforce  them?;  5)  maintenance  -  should  this  be  handled  at  the  site  by  company  or  contractor, 
off-site  on  employee's  time,  or  by  contractor?;  and  6)  drivers  •  are  they  professionals,  project 
employees,  or  company  employees  hired  by  a  contractor?. 

Companies  have  varying  attitudes  toward  the  expense  of  transporting  workers  as  well  as  expecta- 
tions of  cost  recoupment.  The  198 1  per  mile  cost  of  a  van  program  from  company  experience  was 
estimated  to  range  from  a  low  of  around  $0.35/mile  to  a  high  of  possible  50.60/per  mile;  for  600  riders 
using  75  vans  (5  spares)  averaging  73  miles  per  day  an  annual  cost  range  of  $500,000  to  $850,000  is 
probable.  Per  mile  1981  bus  costs  were  estimated  to  range  from  a  low  $1.30  to  an  approximate  high  of 
$2.50;  for  600  workers  using  15  buses  (2  spares)  averaging  73  miles  per  day  an  annual  cost  of  $500,000 
to  52,250.000  is  probable.  Multiple  trips  per  day  by  each  vehicle  could  reduce  costs  (Metz,  1981). 

Industries  have  also  become  involved  in  other  aspects  of  transportation  including  road  construction 
and  maintenance,  traffic  congestion,  and  airports.  Some  impacted  communities  have  applied  for  state  or 
federal  funds  to  either  fully  or  jointly  fund  many  transportation  network  improvements. 

In  supporting  concern  over  new  roads  and  improving  existing  roads,  resource  companies  have  made 
both  monetary  and  labor  and  materials  contribution.  Intermountain  Power  Agency  (IPA)  has  funded  a 
$46,000  traffic  study  of  Millard  County,  Utah.  Rio  Blanco  Oil  Shale  (RBOSC)  has  contributed  $300,000 
for  the  study  and  design  of  a  new  Colorado  county  road.  Union,  Multi-Minerals,  Colony,  RBOSC, 
Cathedral  Bluffs,  and  Gulf  Vlinerals  have  been  involved  in  new  by-passes  for  the  communities  of  San 
Mateo,  New  Mexico,  Parachute,  Colorado,  and  Rifle.  Colorado.  Western  Fuels  Utah  has  agreed  to  $2.4 
million  to  connect  the  isolated  town  of  Scotia,  Utah,  with  communities  to  the  west.  Deseret  Generation 
and  Transmission  (DGiT)  is  reimbursing  Uintah  County,  Utah,  for  new  road  construction.  Utah  Fuel 
prepaid  sales  and  use  tax  of  $7  million  to  have  the  State  of  Utah  construct  a  13.5  mile  highway.  Texas- 
gulf  and  Western  Fuels  have  committed  $1  and  $l.o  million,  respectively,  to  developing  mine  access 
roads  in  New  Mexico  and  Colorado.  In  improving  and  maintaining  existing  roadways,  companies  such 
as  Washington  Public  Supply  System  (WPPSS)  have  made  payments  to  a  dozen  Washington  com- 
munities near  two  nuclear  sites  totalling  $20  million  and  Colowyo  matched  state  funds  to  improve 
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three  Colorado  West  Slope  bridges.  RBOSC  and  Multi-Mineral  paid  for  Rio  Blanco  County's 
(Colorado)  Piceance  Road  repairs.  North  Antelope  Coal  is  to  widen  and  improve  nine  miles  of  Camp- 
bell County,  Wyoming,  road.  Anaconda  and  Colowyo  have  graveled  roads  near  their  mine  sites  in 
New  Mexico  and  Colorado,  respectively,  IPA  will  be  paying  for  improvements  to  Millard  Country's 
Bruck-Wellman  Road,  Kerr-McGee  has  provided  materials  for  bridge  and  cattle  guard  construction  in 
New  Mexico,  and  several  other  companies  have  helped  in  similar  efforts,  as  well  as  the  provision  land- 
fill, engineering  services  and  surveys. 

In  order  to  reduce  traffic  congestion  resulting  from  worker  ingress  and  egress  at  a  site,  companies 
have  sponsored  numerous  traffic  control  studies.  Companies  have  proposed  staggering  the  arrival  and 
departure  times  of  various  segments  of  their  workforces,  as  well  as  readjusting  their  entire  project's  shift 
schedules  on  a  seasonal  or  year-round  basis  so  as  not  to  compound  area  recreational,  industrial,  other 
resource  project,  special  event,  or  commercial  traffic.  Other  decongestion  efforts  involve  installing  new- 
traffic  lights,  special  routing  of  access  roads,  designating  specific  local  roads  off-limits  to  workers,  hiring 
traffic  policemen,  and  suggesting  alternate  routes  to  workers.  Resource  companies  have  also  been 
assisting  some  communities  which  straddle  railroad  tracks  and  are  effectively  cut  in  two  during  the 
passage  of  mile-long  trains  as  was  the  case  in  Gillette  where  Burlington  Northern,  State  of  Wyoming, 
Campbell  County,  and  City  of  Gillette  all  contributed  one-quarter  of  the  cost  of  an  overpass. 

Natural  resource  companies,  especially  those  situated  in  remote  locations,  are  becoming  more 
involved  with  airports.  IPA  assisted  Millard  County  both  in  applying  for  funds  from  the  Airport  Users 
Trust  Fund,  administered  by  the  Federal  Aviation  Administration,  and  by  contributing  $42,000  itself  to 
the  County  airport  studies.  Missouri  Basin  Power  Project  (MBPP)  contributed  to  the  cost  of  improving 
the  Wheatland,  Wyoming,  airport  through  a  $50,000  grant.  Portland  General  Electric  (PGE)  agreed  to 
front-end  Arlington,  Oregon,  airport  improvements  in  exchange  for  a  25-year  waiver  of  landing  fees. 
Western  Nuclear  and  other  companies  in  isolated  locations  sometimes  put  in  their  own  airstrips  or 
helicopter  pads. 

One  entirely  unique  company  involvement  in  worker  transportation  would  have  been  Colony's  pro- 
posed $10  million  gondola  system  to  carry  workers  1.2  miles  and  1800  feet  in  elevation  to  the  oil  shale 
work  site  on  the  Colorado  West  Slope. 

Housing.  Housing  initiatives  by  industries  during  the  past  decade  have  met  with  success  and  failure. 
Some  of  the  praise/blame  can  be  attributed  to  company  management  and  staff  decisions  and  non- 
decisions,  consultants,  regulator  inputs,  economic  exigencies,  field  implementation,  and  a  cdmbination 
of  initiative  and  experience,  or  the  lack  thereof.  Before  committing  itself  to  a  housing  initiative,  a  com- 
pany should  review  the  following  eight  decision  points:  1)  housing  functions  -  is  the  housing  to  supple- 
ment, stimulate,  or  create  area  housing  and  is  the  need  temporary,  permanent,  or  transitional?;  2)  hous- 
ing users  -  are  inhabitants  to  be  single  workers,  workers  and  their  families,  general  public  or  special 
population  segment,  or  a  mix  of  project  and  non-project  families?;  3)  housing  type  and  quantity  needs 
-  need  to  determine  number  of  units,  types  (bachelor,  MH,  RV,  single-family,  and  multi-family),  and 
ratio,  transitional  capability,  permanency,  and  whether  of  an  adequate,  marginal,  or  showplace  quality?; 
4)  monetary  expectations  -  is  a  profit,  breakeven,  or  a  loss  expected  and  is  the  involvement  to  be  bal- 
anced against  project  worker,  schedule,  or  profit  benefits?;  5)  role  of  industry  -  how  visible  and  how  in- 
volved in  the  stimulation  or  supply  of  housing  and  worker  financing  should  a  company  be?;  6)  housing 
unit  location  -  is  the  housing  to  be  a  separate  entity,  an  expansion  or  extension  of  a  community,  within 
or  outside  corporate  limits,  or  facility  adjacent?;  7)  responsibilities  after  housing  is  completed  -  at  what 
point  will  a  company  divest  itself  of  any  obligations  to  the  housing  or  its  control?;  and  8)  amenities  and 
community  sharing  -  to  what  extent  will  a  company  develop  housing  and  community  quality  of  life 
amenities,  co-fund  community  facilities  and  infrastructure,  or  share  its  housing  project  amenities  with  a 
community?. 

Industry  housing  ventures  can  be  separated  into  two  types  of  initiatives:  first,  direct  supply  of  hous- 
ing units  and  second,  stimulation  of  housing  units  utilizing  indirect  techniques.  The  direct  supply  of 
housing  offers  the  greater  range  ot  initiatives  and  control  over  timing,  location,  type,  quality,  and  cost 
of  housing,  but  increases  the  responsibility. 

Recent  housing  supply  initiatives  by  natural  resource  extraction  and  conversion  industries  can  be 
divided  into  four  major  categories;  I)  new  towns  and  rebuilt  existing  i-owns;  2)  temporary  housing; 
3)  permanent  subdivision  development;  and  4)  housing  assortments. 

I)  New  towns  and  rebuilt  existing  towns  -  during  the  past  decade  five  large  new  towns  have  either 
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been  initiated  or  planned  by  resource  companies:  Atlantic  Richtield's  (ARCO)  Wright,  Wyoming; 
Plateau  Resource's  Ticaboo.  Utah;  Southern  Calitornia  Edison's  Kaiparowits.  Utah;  Island  Creeks' 
Buchanshire.  Virginia:  and  Colony's  Battlement  Mesa,  Colorado.  A  private  developer  is  building  Spring 
Creek  near  NERCO's  VIontana  coal  mine.  Western  Energy  bought  and  rebuilt  the  town  ot  Colstrip, 
Montana.  The  plans  for  these  new  towns  and  rebuilt  existing  towns  ditter  trom  the  "company  towns" 
ot  the  past  in  terms  ot  ownership,  quality,  resident  consideration,  and  style.  They  are  ail  contemporary 
masterplanned,  quality  communities  designed  in  a  deliberate,  highly  i-lexible  style  of  separate  residen- 
tial sections  surrounded  by  open  space  (green  belts  and  "pocket  parks").  Variable  housing  and  growth 
rates  are  taken  into  consideration,  as  well  as  environmental  harmony  (Metz,  1977). 

The  present  generation  ot  new  town  development  ditters  trom  the  housing  eftorts  of  the  uranium 
industry  in  the  1950s  and  I9o0s,  a  strategic  necessity  for  the  isolated  mines.  Two  towns,  Western 
Nuclear's  Jeffrey  City  and  Pathfinder  Mine's  Shirley  Basin,  and  two  villages  situated  at  Federal- 
American  Partner's  (FAP)  and  Pathfinder's  Gas  Hills  mines,  Wyoming,  and  two  villages  at  Anaconda's 
mme  and  mill  near  Grants,  New  Mexico,  are  unincorporated,  company  subsidized,  and  company- 
owned  housing  efforts.  The  two  Gas  Hills'  villages  have  recently  been  demolished  and  similar  plans  are 
in  the  offing  for  Anaconda's.  There  are  still  numerous  examples  of  company  towns,  built  during  the  late 
1800s  and  early  1900s,  which  are  in  operation  today  (Allen,  l9bo). 

2)  Temporary  housing  -  Temporary  housing  is  needed  during  construction  both  to  attract  and  retain 
quality  workers  and  lessen  community  impacts.  Industry  provisions  of  temporary  housing  is  due  to:  the 
increased  cost  of  mortgage  money  which  means  more  commuting  by  construction  workers  due  to  an 
inability  to  buy  and  sell  homes  readily;  skilled  workers  are  more  selective  in  choosing  projects  with 
quality  housing  and  recreation  facilities;  workers,  on  the  average,  are  better  educated  and  less  tolerant 
of  disagreeable  conditions;  proven  reduction  in  absenteeism  and  turnover;  community  resistance  can 
sometimes  be  defused  by  easing  the  effects  of  worker  relocation  in  an  area.  Temporary  housing  also 
reduces  the  number  of  secondary  workers  and  accompanying  families.  In  short,  it  can  be  extremely  cost 
effective.  Of  course,  an  involvement  in  temporary  housing  need  not  be  made  if  worker  relocation  is 
balanced  among  several  communities,  a  worker  transportation  program  is  initiated,  successful  private 
housing  ventures  properly  timed,  and  other  local  recruitment,  training  programs,  and  schedule  adjust- 
ment efforts  attempted  (Metz,  1981).  .^  , 

Temporary  housing  can  be  divided  into  three  categories:  single-worker  or  mancamp;  recreational 
vehicle  (RV)  park;  and  mobile  home  (MH)  park.  Often  RV  parks  are  built  in  conjunction  with  a  man- 
camp  or  MH  park.  Variations  in  quality  and  operation  can  be  attributed  to  location,  terrain,  weather, 
project  management  attitudes,  level  of  labor  competition,  facility  management,  and  community 
pressure. 

Temporary  single-worker  housing  or  mancamps  are  generally  modular  in  construction  and  appear 
evenly  split  with  regard  to  location,  at  a  project  site  or  adjacent  to  a  local  community.  Approximately  a 
dozen  mancamps  are  in  operation  at  the  present  time.  Mancamps  vary  with  regard  to  layout,  unit 
exterior  and  interior  quality,  housekeeping  services,  food  selections,  accommodations  (number  of 
workers  per  room,  room  site,  bathroom  facilities,  and  furnishings),  recreational  choices,  and  land- 
scaping. It  has  been  noted  that  the  better  the  camp  housing,  recreation,  and  services,  the  lower  the 
incidences  of  vandalism  and  rowdyism,  worker  turnover,  and  worker/management  confrontation. 
APS.  having  had  numerous  worker  problems  at  a  low  quality  mancamp  at  its  Cholla  plant  construction 
site,  is  committing  around  S7  million  to  its  "man-hotel"  at  the  new  Palo  Verde  site.  Union  Oil's  deluxe 
mancamp  was  built  to  compete  with  other  planned  Colorado  West  Slope  oil  shale  mancamps.  Average 
mancamps  cost  between  5 10.000  and  S  14,000  per  worker,  the  more  elaborate  mancamps  costing  up  to 
S  18.000  a  worker.  Workers  usually  pay  a  small,  heavily  subsidized  weekly  room  and  board  fee  which 
ultimately  could  be  dropped  as  competition  for  workers  increases  (Metz,  1981). 

Recreational  Vehicle  parks  have  been  becoming  more  attractive  and  better  planned  as  an  increasing 
number  of  ramilies  accompany  workers  to  proiect  sites.  Vehicle  pads  and  roads  are  being  paved,  all 
utilities  placed  underground,  and  parks  landscaped.  Recreation,  shower,  bathroom,  and  laundry 
facilities  are  included;  the  level  of  amenities  is  the  major  cost  factor  •  53.000  to  54,500  per  pad.  RV 
parks  are  orten  built  adjacent  to  mancamps  or  temporarily  placed  in  MH  parks.  The  vehicle  mix  at  RV 
parks  is  leaning  more  toward  the  large  travel  homes  than  the  truck  or  camper  trailer  (Metz,  1981). 

iVIobile  Homes  are  a  necessary  housing  unit  at  most  remote  construction  sites.  They  provide  cheap, 
temporary  housing  for  construction  worker  families.  Worker  or  project-owned  MHs  are  usually  placed 
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in  one  oi  three  locations:  combination  RV/MH  parks;  private  MH  parks;  or  project-developed  MH 
parks.  Each  park  can  be  planned  to  tultill  the  short-term  needs  ot  the  construction  boom  phase  and  then 
be  dismantled  or  allowed  to  remain  as  a  permanent  iVIH  park  tor  long-term  area  housing  needs  or  have 
its  intrastructure  used  tor  permanent  housmg.  The  vast  majority  ot  MH  parks  are  permanent  subdivi- 
sion developments. 

3)  Permanent  subdivision  development  -  Dozens  oi  natural  resource  companies  have  been  involved 
in  the  development  or  planning  ot  permanent  subdivisions.  A  majority  ot  the  subdivisions  have  been 
located  within  community  corporate  limits,  sometimes  as  far  away  as  25  miles  from  the  associated 
energy  facility.  These  subdivisions  vary  in  housing  type  and  can  accommodate  from  a  dozen  families  to 
several  thousand  residents.  They  can  be  created  to  contain  only  employees  and  their  families,  possibly 
some  service  personnel  or  public  employees,  or  a  mixture  of  employees  and  nonemployees.  In  a  few 
rare  instances,  as  at  ARCO's  Killamey  subdivision  in  Gillette,  no  company  employee  might  choose  to 
live  in  the  housing.  Company  ownership  can  be  maintained  for  long  periods  or  phased-out  quickly  and 
the  quality  of  life  ran  vary.  There  are  essentially  three  categories  of  subdivisions:  1)  a  MH  park;  2)  a 
MH  park  that  is  adaptable  to  single-family  development;  and  3)  a  single  family  and/or  multi-family 
development. 

MH  parks  are  being  built  by  resource  companies  such  as  Peabody  Coal,  Pacific  Power  and  Light 
(PP&L),  MAX,  Utah  International  (Uil),  Pathfinder,  Allied,  AMOCO,  Salt  River  Project,  Occidental  Oil 
Shale  (Oxy),  Eastern  Associated  Coal,  Cyprus,  Chevron,  Kerr-McCee,  and  Virginia  Electric  Power 
(VEP)  for  three  reasons;  1)  the  flexibility  which  a  park  offers  in  rapid  development,  expansion,  and  con- 
traction; 2)  because  workers  can  finance  MHs  easier  than  single-family  residences;  and  3)  the  ability  of  a 
MH  park  to  accommodate  RVs  temporarily.  MHs  are  the  first  housing  investment  of  many  young 
miners  and  construction  workers.  They  offer  an  easy  mode  of  housing  relocation  for  continually  mov- 
ing construction  workers.  In  many  rapid  growth  areas  where  labor  and  material  shortages  are  common 
in  the  housing  sector,  they  supply  a  necessary  initial  housing  response.  Park  quality  can  vary  dramatical- 
ly depending  upon  layout,  road  paving,  spacing,  and  presence  of  concrete  pads,  sidewalks,  street  lights, 
recreational  areas,  dust  and  dirt,  and  convenants  (e.g.,  trailer  skirts,  no  animals,  no  litter,  or  no  external 
structures),  and  pad  costs  range  from  $7,500  to  $12,000  each.  One  problem  has  been  the  buildup  of 
expectations  among  the  first  residents  of  a  park  about  the  ultimate  quality  of  the  proposed  park  with 
eventual  disappointment  due  to  unfulfilled  company  promises  caused  by  project  or  community 
changes.  In  a  few  cases,  companies  have  overreacted  too  positively  to  resident  amenity  demands,  but 
the  risk  of  overbuilding  is  usually  a  lesser  evil  than  that  of  underbuilding  park  amenities.  Often  trailer 
pad  rental  fees  are  subsidized,  sometimes  services  and  utilities  are  not  charged  to  the  renters  (Metz. 
1979). 

Adjustable  MH  parks  which  are  convertible  into  single-family  home  developments  have  been  con- 
structed by  Colorado-Ute  in  Colorado  and  MBPP  in  Wyoming,  one  each.  Both  subdivisions  accom- 
modated approximately  500  mobile  homes,  costing  $5  and  56  million,  respectively,  and  will  be  con- 
verted to  250  single-family  home  lots.  A  temporary  zoning  variance  was  secured  for  the  Colorado  park 
and  variance  extension  was  provided  by  the  City  of  Craig,  at  its  own  request,  due  to  a  continued  need 
for  the  MH  park.  This  transitional  form  of  housing  accommodation  was  done  in  recognition  of  the  large 
housing  need  of  peak  construction  years  which  was  followed  by  a  lessened  demand  for  MH  parks  and  a 
greater  demand  for  more  permanent  housing. 

Natural  resource  companies  have  actively  sponsored  close  to  two  dozen  new  single-family  and/or 
multi-family  subdivisions  during  the  past  decade.  Energy  Development,  Pathfinder  PP&L,  Union, 
Eastern,  Cyprus,  Oxy,  Texasgulf,  Western  Fuels,  Allied,  Anaconda,  Kemmerer,  FMC,  RME,  IPA,  Ideal 
Basics,  Upland  Industries,  SUNDECO,  ARCO,  Carter.  UIl.  Cordero,  DC&T,  Island  Creek,  Mid- 
Continent,  and  PGE  have  at  a  minimum  purchased  the  land,  planned  the  subdivision,  performed  the 
engineering,  and  had  the  infrastructure  (i.e..  water  and  sewer  lines,  electric  and  telephone  lines,  and 
streets)  installed  prior  to  a  controlled  lot  sale  or  unit  construction  by  the  company.  Western  Fuels  and 
IP,A  are  becoming  involved  with  "in-filling"  in  Rangely  and  Delta,  Utah,  companies  purchase  lots  scat- 
tered within  communities  and  construct  single-  and  multi-family  housing  units  on  those  lots.  Resource 
companies  have  been  entering  into  single-family  and  multi-family  housing  because  of  a  recognized 
need  and  each  has  a  different  expectation  with  respect  to  their  investment  recoupment.  Companies 
differ  in  their  opinions  of  employee/non-employee  purchasers/renters  of  this  housing.  The  Wyoming 
Industrial  Siting  Council  is  now  requiring  more  than  just  the  construction  of  single-family  housing  as  a 
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mitigation  measure:  it  is  also  requesting  a  plan  detailing  how  a  respective  company  will  assist  its 
employees  in  acquiring  that  housing.  The  acquisition  ot  housing  by  employees  had  been  receiving 
increased  company  attention  tor  the  past  several  years  as  interest  rates  have  risen  and  local  banks  have 
refused  to  enter  the  mortgage  area  to  any  large  degree  (Metz,  in  press). 

For  success  in  any  subdivision  development,  companies  must  be  caretui  to  select  a  style  acceptable  to 
prospective  inhabitants.  Special  consideration  must  be  given  to  the  access,  landscaping,  storage  space, 
builder  owner  relationship,  surrounding  land  use.  matching  the  purchase  price  to  employee  salary 
levels  and  tiscal  attitude,  and  developing  tiscal  incentive.  Most  companies  preter  not  to  become  long- 
term  landlords  ot  rental  properties  because  they  have  no  corporate  interest  in  housing,  little  experience 
unless  through  an  existing  housing  subsidiary,  and  recognize  the  daily  aggravation  ot  housing  manage- 
ment. 

4)  Assortment  -  Instead  ot  subdivisions  of  just  single-  and  multi-tamily  manufactured  or  stick-built 
permanent  housing  some  companies  have  created  "assorted"  subdivisions  containing  several  of  the 
following:  RV  spaces.  MH  pads,  single-family,  multi-family,  and  bachelor  quarters.  Most  of  the  tem- 
porary housing  is  slowly  phased  into  the  more  permanent  housing,  though  some  space  is  set  aside  for 
continued  MH  and/or  RV  use.  Phillips.  Gulf.  ARCO,  Basin  Electric,  IPA,  Chevron,  and  FMC  with  their 
assorted  housing  developments  face  the  problems  of  internal  spacing,  unit  mix,  separation,  and  flexi- 
bility of  new  towns,  as  well  as  the  added  concern  of  meshing  the  subdivision,  sometimes  larger  than  the 
adjacent  community,  into  that  community.  Texasgulf,  Allied,  Union,  and  Oxy  have  taken  the  tack  of 
developing  separate  subdivisions  in  their  impact  areas  for  MH  and  RV  units  and  permanent  single- 
/multi-family  housing.  In  the  large  assorted  subdivisions  determinations  have  to  be  made  regarding  the 
independence  of  the  subdivision  and  the  degree  of  county/community  facility  use. 

Many  companies  prefer  to  stimulate  the  private  sector  to  build  new  housing  in  a  project  area  rather 
than  to  undertake  the  housing  expansion  effort  themselves  directly.  Stimulation  efforts  can  include: 
land  gifts  or  subsidized  land  sale,  rental  or  purchase  guarantees,  providing  collateral  or  the  cosigning  of 
a  developer's  mortgage,  granting  housing  subsidies,  providing  technical  assistance,  helping  to  arrange 
for  sewer  and  water  lines  to  a  developer's  boundary,  offering  land  acquisition  assistance,  the  actual 
development  of  a  subdivision's  infrastructure  prior  to  lot  sale,  placing  money  in  a  local  bank  for  use  as  a 
mortgage  stimulus,  and  devising  a  method  by  which  employees  can  secure  low  interest  or  forgiveness 
down  payment  loans  or  company-sponsored  mortgages  or  mortgage  differentials.  The  ability  to 
stimulate  housing  depends  upon  the  capabilities  of  the  local  builders  and  entrepreneurs,  willingness  of 
industry  to  forfeit  a  large  measure  of  control,  and  a  capacity  to  arrange  terms  acceptable  to  cor- 
porate/project management.  Western  Fuels  contributed  $522,000  to  Rangely.  Colorado,  so  that  107 
acres  of  BLM  land  would  be  purchased  and  annexed  for  housing  and  commercial  development; 
Western  Fuels  bought  40  acres  for  its  25tf-unit  housing  development  and  1.5  acres  for  office  space. 
Union  assisted  Parachute,  IPA  assisted  Delta,  Gulf  assisted  Grants,  and  Anaconda  assisted  Tonopah, 
Nevada,  in  annexing  their  housing  sites. 

Examples  of  stimulation  are  numerous.  For  instance,  Beth-Elkhorn  Coal  conveyed  o06  acres  of  Ken- 
tucky land  valued  at  approximately  SloO.OOO  to  a  non-profit  home  building  corporation  for  52,000, 
while  Eastover  Mining  in  West  Virginia  donated  a  former  coal  company  town  and  land  to  a  non-profit 
group  for  housing  development.  Carter  has  purchased  and  agreed  to  allow  Gillette  to  annex  240  acres 
when  it  is  needed  for  housing.  PP&L  has  joined  with  several  other  area  resource  companies  to  cover  the 
costs  of  providing  sewer  and  water  system  connections  to  developer's  boundaries.  Tennessee  Valley 
Authority  (TVA)  has  both  had  its  staff  assist  several  private  MH  park  developers  design  their  parks  and 
given  a  grant  to  Hartsville.  Tennessee,  to  provide  an  access  road  and  sewer/water  connection  to  the 
boundaries  of  several  developers.  Westmoreland  Coal  provided  a  $100,000  interest-free  loan  to  cover 
site  engineering  costs.  Phillips.  Anaconda,  TVA,  DGicT,  Salt  River  Project,  APS,  and  others  have 
guaranteed  a  certain  percent  occupancy  for  a  fixed  number  of  years  at  area  iVlH  parks  to  stimulate  their 
development.  Oxy  signed  master  leases  with  Rifle  apartment  developers  to  generate  additional  apart- 
ment construction.  W.R.  Grace  provided  collateral  at  a  local  bank  tor  a  local  developer's  492-unit  hous- 
ing project  in  Craig,  Colorado.  RME  guaranteed  the  purchase  ot  45-single  family  homes  in  Hanna, 
Wyoming,  allowing  the  developer  to  schedule  work  and  purchase  in  bulk,  with  company  employees 
being  given  a  5'n  discount  on  their  purchase.  Kerr-iVlcGee  made  a  down  payment  loan  ot  $5,000  to 
employees  purchasing  homes  only  in  the  new  town  of  Wright,  Wyoming,  plus  a  gift  of  $1,500  at  clos- 
ing and  an  additional  $1,000  for  the  first  and  second  years,  followed  by  proceeds  with  a  seven  year 
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t-orgiveness  loan  contingent  upon  continued  employment.  In  order  to  boost  housing  construction  dur- 
ing these  periods  ot  high  interest  rates  and  construction  t-inancing  shortages.  ARCO  has  purchased  14 
new  homes  and  financed  1^  to  be  built  in  Wright  tor  resale  or  rental  to  employees.  Seven  coal  com- 
panies and  the  United  .Vline  Workers  formed  the  non-prot-it  Coalfield  Housing  Corporation  in  197o  to 
identity  and  obtain  suitable  housing  development  sites  in  West  Virginia  and  to  attract  private 
developers- lenders  to  create  the  housing.  Numerous  companies  have  made  monetary  or  service  con- 
tributions to  improve  community  infrastructures,  particularly  sewer  and  water  systems  to  allow  or 
stimulate  development  (Metz.  1977). 

Companies  have  devised  many  methods  to  assist  their  workers  in  Hnancing  area  housing  and  usually 
it  is  tocused  on  that  company's  specific  housing  development.  Energy  Development  sold  several  of  its 
houses  in  Hanna  under  a  rent/purchase  option  whereby  once  enough  rent  had  been  paid  to  Energy 
Development  to  equal  a  5'^<-  mortgage  downpayment  it  was  transferred  to  a  local  bank  with  the  mort- 
gage applications.  Ideal  Basics  carried  employee,  especially  those  with  no  or  poor  credit  ratings,  mort- 
gages for  two  years  to  provide  assurance  to  a  local  bank  of  the  owner's  fiscal  reliability.  Pathfinder 
absorbs  a  percentage  of  the  lot  and  house  price  as  an  incentive  to  its  employees  to  relocate  to  its  single- 
family  home  subdivision  in  Wyoming.  Basin  Electric  developed  a  special  mortgage  fund  whereby  the 
utility  purchases  employee  mortgages  as  investments.  Some  companies  are  considering  mortgage  dif- 
ferential assumptions,  while  others  shy  away  from  any  employee  house  financing  schemes  due  to  col- 
lection payment  problems,  especially  after  employee  terminations  (Metz,  in  press). 

Education.  Resource  companies,  when  locating  in  rural  areas,  become  involved  in  education  facilities 
and  programs  essentially  for  six  reasons:  I)  a  revenue  lag  time  delays  new  school  financing;  2)  debt  or 
bonding  limit  of  a  rural  community  is  insufficient;  3)  existence  of  a  jurisdiction-tax  revenue  mismatch; 
4)  necessary  for  recruitment;  5)  part  of  a  permit  requirement:  and  o)  shows  commitment  by  the  com- 
pany to  the  community's  well-being.  In  some  instances,  public  relations  can  enter  into  the  picture. 
There  are  many  companies  which  feel  that  their  tax  payments  are  sufficient  to  compensate  for  the 
influx  of  school-age  children  and  it  is  up  to  the  state  to  remedy  jurisdiction-tax  revenue  mismatches  or 
allow  tax  pre-payment. 

Assistance  in  mitigating  school  system  impacts  and  upgrading  a  system  has  taken  the  form  of  land 
donation,  in  lieu  of  tax  payments,  prepaid  taxes,  gifts  of  buildings  and  equipment,  monetary  contribu- 
tions, offers  of  labor  and  material,  scholarships,  employment  programs,  donations  of  educational 
material,  and  infrastructure/service  assistance.  While  some  assistance  is  the  result  of  leveraging  by,  for 
instance,  the  Wyoming  Industrial  Siting  Council,  most  is  the  result  of  a  company's  initiative  or  response 
to  a  community's  recognized  need. 

As  land  is  a  common  gift  to  school  districts,  often  sites  are  located  in  planned  subdivisions  so  as  to 
enhance  a  company's  subdivision  and  make  the  donation  process  easier.  Colorado-Ute  in  Craig,  ARCO 
in  Wright,  PPikL  in  Rock  Springs,  Colony  in  Battlement  Mesa  Western  Energy  in  Colstrip,  Phillips  in 
Thoreau,  Pathfinder  in  Shirley  Basin,  Gulf  in  Grants,  MBPP  in  Wheatland,  and  AMAX  and  Carter  in 
Gillette,  for  example,  have  donated  land.  A  few  resource  companies,  for  instance,  Texasgulf  in  Rock 
Springs  and  Tucson  Electric  in  Springerville,  Arizona,  have  actually  given  school  buildings.  Others,  for 
instance.  Colony,  Amoco,  Western  Fuels,  DG<!scT,  IPA,  and  Union,  gave  front-end  financing,  some  as  a 
pre-payment  of  taxes.  Many  companies  have  contributed  modular  classrooms,  unused  office  trailers, 
and  additional  funds  to  expand  or  refurbish  existing  school  facilities  and  to  supplement  teacher  salaries. 
MBPP  assisted  in  new  school  construction  by  guaranteeing  S5  million  in  tax-exempt  bonds  for  a  non- 
profit organization,  which  then  leases  the  school  facilities  to  the  Platte  County  School  District  No.  1  in 
Wyoming. 

A  variety  of  companies  have  agreed  to  formulas  which  result  in  funding  project-related  school-age 
children.  TVA  has  provided  5 1. 4  million  in  mitigation  payments  based  on  the  number  of  children  of 
construction  worker  movers  into  the  Hartsville  area.  VEPCO  agreed  to  pay  the  costs  of  construction 
worker  school  children  in  tvvo  surrounding  counties  which  do  not  receive  project  tax  revenue.  Puget 
Power  and  Light  had  agreed  to  make  monthly  payments  on  a  per  child  operation  and  maintenance  cost 
times  a  1.5  secondary  impact  child  factor  to  area  schools.  WPPSS  agreed  to  a  complicated  formula  of 
"pupil  year "  construction  and  operation  and  maintenance  funding.  Western  Fuels  has  agreed  to  cover 
the  costs  of  any  school  children  above  a  negotiated  baseline  number. 

Beyond  such  terms  as  free  water  to  a  Wyoming  baseline  school  by  ,Amax  and  the  donation  of  school 
athletic  fields  in  F4anna,  Wyoming,  companies  provide  funding  for  scholarships,  special  college  degree 
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prosrams.  informution  programs,  and  btudent  employment.  RME  was  to  donate  title  to  a  coal  reserve  to 
Western  Wyoming  College  tor  a  mine  traming  program.  Several  oil  ihale  companies  are  providing 
tunas,  instructors,  salvage'  equipment,  and  grantsmenship  to  establish  or  upgrade  technical  and 
engineering  programs  at  VVestern  Colorado  schools. 

Ot  course,  there  is  always  the  negative  example  ot  the  Green  River  School  District  building  a  school 
on  land  donated  by  a  company  in  its  subdivision  only  to  tind  that  the  subdivision  then  was  not  built. 

Public  Utilities.  A  key  growth  inhibitor  and  major  point  ot  contention  during  a  rapid  growth  period 
are  inadequate  community  sewer  and  water  systems,  including  insutticient  well/treatment  tacility 
capacity,  trunk  line  size,  and  diitnbution/collection  lines.  Usually  assistance  in  upgrading  and  expanding 
these  systems  is  a  consequence  ot  involvement  in  the  supply/stimulation  ot  area  housing.  Almost  all 
temporary  housing  developments  and  some  permanent  developments,  have  their  own  independent 
systems.  While  companies  can  sometimes  rightly  claim  that  tax  revenues  should  pay  tor  system 
upgrading  and  expansion,  otten  a  lag  in  revenue,  jurisdiction-tax  revenue  mismatch,  or  debt  limits 
means  systems  cannot  accommodate  growth. 

Resource  companies  have  made  numerous  mitigation  contributions  to  impact  area  communities. 
Western  Fuels  has  agreed  to  commit  53.375.000  to  improve  Rangely  sewer  and  water  tacilities. 
Colorado-Ute  gave  5^^  15.000  to  the  City  ot  Craig  in  order  to  receive  permission  tor  its  Shadow  Moun- 
tain Village.  Union  prepaid  Parachute  SoOO.OOO  in  sewer  and  water  tap  tees  and  Colony  prepaid 
Si 00.000.  Part  oi  Cyprus'  SiO  million  mitigation  effort  in  Challis.  Idaho,  involved  a  sewage  treatment 
plant  and  new  sewer/water  distribution  lines.  DC<iT  prepaid  one  Utah  water  district  550.000  for  future 
water  connections  and  made  grants  ot  5 1 ,340,oOO  to  four  area  sewer  and  water  districts  based  on  a  for- 
mula of  project-related  personnel  distribution  and  current  facility  construction  costs.  Upland  Industries 
enlarged  the  Green  River  water  system  and  installed  a  temporary  sewage  treatment  plant  (to  be 
replaced  by  municipal  facilities  later)  at  a  cost  of  5750.000  to  initiate  a  housing  development.  FMC  in- 
vested 5  lo-J.OOO  in  Lyman.  Wyoming's  sewer  and  water  systems,  to  compensate  for  the  mismatch  with 
regard  to  project  taxes  and  employee  location.  IPA  has  given  over  5 1  million  to  four  communities  to 
study  and  upgrade  water  systems,  as  well  as  5 1. 5  million  to  upgrade  sewage  systems  in  two  com- 
munities. Kemmerer  Coal  and  PPicL  plus  several  other  companies  are  paying  half  of  the  Town  of 
Kemmerer's.  Wyoming,  share  of  an  improved  system.  TVA  has  provided  funds  to  Hartsviile  and 
Carthege.  Tennessee,  while  PCE  advanced  money  to  impact  communities  in  Oregon  with  no  pay  back 
obligation  and  prepaid  some  communities  for  future  hookups.  WPPSS  has  signed  numerous  construc- 
tion impact  agreements  with  State  of  Washington  communities  for  over  5 1 .5  million.  MBPP  guaranteed 
a  53  million  loan  for  Wheatland  system  improvements. 

Some  company  contributions  have  been  earmarked  for  special  projects.  PGE  contributed  55,000  to 
have  a  waterline  laid  to  a  school  boundary  in  Boardman.  Oregon.  Ull  gave  5100.000  to  Craig  for  a 
water  tank,  as  well  as  a  no-interest  construction  loan.  MBPP  contributed  57.000  to  a  Wheatland  water 
well,  while  PPicL  spent  several  hundred  thousand  on  exploratory  well  development  for  municipal 
wells;  reimbursement  by  the  City  of  Gillette  is  contingent  upon  success.  North  Antelope  Coal  has  pro- 
vided Gillette  with  a  5150.000  system  design  grant  and  NERCO  has  provided  Douglas  with  a  5«J0.000 
system  design  grant.  Phillips  gave  land  to  Thoreau  tor  a  water  tower,  as  well  as  tunds  for  its  construc- 
tion. Phillips  also  makes  payments  tor  the  cost  ditferential  between  pre-project  small  distribution  pipe 
and  present  pipe  size  now  needed  due  to  demand  from  the  housing  development.  Several  companies  in 
the  Gillette  area  covered  the  costs  oi  extending  sewer  and  water  lines  to  the  boundaries  of  properties 
which  were  later  sold  to  developers. 

Company  contributions  have  also  taken  the  route  of  assistance/donations  of  technical  expertise, 
equipment,  or  facilities.  Anaconda  and  Gulf  donated  engineering  expertise  to  Grants  with  regard  to  the 
sewage  system.  Gulf  drilled  a  water  well  for  San  [Vlateo.  Kaiser  and  U.S.  Steel  presently  supply  water  to 
East  Carbon  and  Sunnyside.  Utah,  from  their  nine  reservoirs.  Valley  Kamp  has  loaned  its  pumps  and 
pipes  to  the  community  ot  Scoefield. 

On  occasion  public  utility  system  mitigation  can  be  in  anticipation  ot  problems.  TVA  paid  three- 
quarter  million  dollars  tor  new  water  wells  and  a  water  pipeline  tor  Crown  Point,  New  Mexico  because 
ot  possible  damage  to  the  present  system  by  several  companies  proposed  area  uranium  mines. 

Health,  Public  Safety,  and  Recreation.  Public  health,  safety  (police  and  fire  protection),  and  recrea- 
tion are  three  areas  where  companies  contribute  and  employees  volunteer  frequently  to  improve  area 
services  and  facilities.  Improvement  is  essential  to  obtaining  and  maintaining  an  area  quality  of  life. 
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While  mine  and  plant  sites  are  generally  selt-sutficient  in  guards,  tire  apparatus,  trained  fire  and 
emergency  crews,  nursing  states,  and  ambulances  companies  rely  on  area  hospitals  tor  special  care  and 
emergency  treatment  and  community  tire  and  police  service  to  protect  its  workers  and  their  tamilies 
ott-site.  Mental  health  and  recreation  are  achieving  greater  recognition  today  by  companies. 

Companies  either  on  their  own  or  through  area  industrial  organizations  (e.g..  Southwest  Wyoming 
Industrial  Association  (5WIA),  Wyo-Mont  Industrial  Association,  and  Overthust  Belt  Association)  have 
committed  themselves  to  doctor  and  nurse  recruitment  (advertising,  visitation  costs,  moving  expenses, 
and  guaranteed  banknotes  tor  use  by  doctors  in  setting  up  practices)  and  sponsorship  of  emergency 
medical  training;  clinic  construction  (e.g.,  PGE,  FMC,  Allied,  U.S.  Steel,  Kaiser,  and  Montana  Power), 
leasing  (SLyear  by  Salt  River  Project),  and  equipping  (e.g..  Kaiser,  Montana  Power,  and  PGE);  hospital 
support,  expansion  and  upgrading,  including  new  equipment,  on  a  one-time  (Western  Fuels  -  5876.000 
to  the  Rangely  Hospital  District;  WPPSS  to  Prasser  Hospital  -  $57,100;  VHP  to  a  Bact  County  Hospital; 
and  IPA  to  the  West  Millard  Hospital  District)  and  annual  basis;  gifts  of  ambulances  (e.g..  Allied,  IPA, 
and  Arch  Mineral);  emergency  radio  communications  (FAP);  mental/human  services/alcohol/drug  pro- 
grams (MBPP  donated  5250,000  to  Wheatland  and  companies  through  the  Gillette  Chamber  of  Com- 
merce Industrial  Committee  support  area  efforts)  and  a  medical  evacuation  helicopter  in  Grand  Junc- 
tion, Colorado,  supported  by  seven  mining  companies.  In  a  few  instances,  companies  give  manpower 
and  equipment,  such  as  when  SUNEDCO  wired  a  hospital's  emergency  generator  and  constructed 
housing  for  it  and  Kerr-McGee  donated  nine  days  of  heavy  equipment  operation  to  remove  rocks  from 
a  hospital  site. 

Occasionally  public  health  efforts  by  companies  have  expanded  into  peripheral  areas  as  when  Kerr- 
McGee  gave  land  and  Anaconda  gave  530,000  for  a  new  nursing  home  in  Grants.  Or,  when  United 
Nuclear  and  Gulf  Minerals  gave  530,000  to  a  Grants  senior  citizen's  home. 

Companies  are  usually  quite  willing  to  assist  in  the  provision  of  fire  protection  for  the  remote  com- 
munities in  which  their  workers  reside  and  workers  are  often  volunteer  firemen.  FAP,  United  Nuclear, 
DG&T,  Cyprus,  Carter  Mining,  Western  Energy,  ARCO,  WPPSS,  TVA,  and  Salt  River  Project  have 
contributed  an  assortment  of  new  and  used  fire  trucks,  equipment,  and  fire  stations.  Gulf  has  run  train- 
ing programs  for  the  San  Mateo  Fire  Department.  Western  Fuels  gave  a  lump  sum  of  5120,000  to  the 
Rangely  Fire  District.  Increased  fire  protection  lowers  insurance  rates  for  a  whole  community. 

Company  opinion  is  divided  on  providing  funds  and  equipment  to  police  departments.  The  Camp- 
bell County  Sheriff's  Department  and  City  of  Gillette  Police  Department  have  policies  of  not  accepting 
gifts  or  contributions  from  mining  and  energy  companies  because  it  could  compromise  the  departments 
if  a  strike  or  project  management/employee  friction  developed.  Yet,  there  are  many  instances  of  com- 
pany assistance  to  police  departments  and  the  officers  themselves.  WPPSS,  TVA,  and  VEP  make  mitiga- 
tion payments  to  area  police  departments.  Union  and  Colony  approved,  and  RBOC  was  in  the  process 
of  approving,  impact  payments  to  police  departments.  Union's  payments  to  Parachute  include  59,000 
for  a  police  car  and  equipment,  and  543,000  annually  for  three  years  for  two  police  officers,  as  well  as 
payments  for  Garfield  County  deputy  cars  and  officers.  Cyprus  bought  several  new  police  cars  for  the 
town  of  Challis.  Kaiser  gave  a  car  to  the  Sunnyside  Police  Department.  DG&T  is  supplying  grant  funds 
to  Vernal  and  Uintah  County,  Utah,  to  assist  in  equipment  and  personnel  expansion  costs.  IPA  is  giving 
financial  assistance  for  a  new  public  safety  complex,  deputies,  equipment,  and  training  in  Millard  as 
well  as  550  a  month  to  a  sheriff's  deputy  assigned  to  a  remote  mine  site  MH  park.  IPA  has  also  con- 
tributed to  equipment  and  substation  needs  of  State  Highway  Patrol  and  County  Sheriff  Departments. 

Recreational  needs  of  host  communities  and  company-involved  housing  projects  are  a  favorite  for 
resource  company  contribution — monetary,  equipment,  and  labor  and  materials.  Utilities  are  well- 
known  for  the  swimming,  boating,  educational,  and  wildlife  facilities,  passive  and  active,  at  power 
plant  sites.  Some  mining  companies  are  also  including  recreation  in  their  reclamation  plans.  Mostly, 
resource  companies  are  becoming  known  for  their  tens  of  millions  of  dollars  in  recreation  centers,  com- 
munity centers,  swimming  pools,  tennis  courts,  libraries,  playgrounds,  target  ranges,  jogging  trails,  bicy- 
cle paths,  ;^olf  courses,  baseball  fields,  horseshoe  pits,  shuttle  board  courts,  open  areas,  "tot"  lots,  and 
large  sodded  parks  which  are  built  to  accompany  new  towns,  large  subdivisions,  and  temporary  hous- 
ing facilities.  Recreational  facilities  at  temporary  housing  developments  are  often  turned  over  to  a  com- 
munity when  the  housing  is  no  longer  needed  tor  project  workers. 

Resource  companies  have  also  become  involved  with  a  variety  of  recreation  initiatives  which  are 
non-housing  development  related.  Western  Fuels  is  paying  5c>20. 400  to  the  Rangely  Recreation  District. 
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DGiT  has  made  grants  worth  one-quarter  million  dollars  to  Uintah  County  and  Vernal  for  the  con- 
struction ot  additional  recreation  facilities  and  tor  salaries.  IPA  is  contributing  part  ot  the  three-quarter 
million  dollar  cost  tor  new  parks  in  Millard  County  and  Delta  City.  Three  utilities  -  TV  A,  PGE.  and 
WPPSS  -  are  supporting  playgrounds  and  parks  in  their  respective  impact  area  communities.  Cult- 
Minerals  and  United  Nuclear  have  given  city  parks  to  Crants  (one  was  eight  acres).  Ballt'ields  were  con- 
structed in  Gillette  by  Carter  and  in  Grants  by  a  resource  company  subcontractor  using  company  earth- 
moving  equipment.  Kaiser  and  Kemmerer  gave  golf  courses  to  Sunnyside  and  Kemmerer  and  Ull  gave 
in-kind  through  use  of  its  equipment  to  improve  a  golf  course  in  Craig.  ARCO  underwrote  an 
equestrian  program  in  Gillette.  Almost  all  resource  companies  have  given  in  money,  equipment,  and 
employee  time  to  little  leagues,  softball  teams,  community  rodeos  and  scouts.  Community  and  area 
libraries  are  also  recipients  of  company  contributions  by  WPPSS  and  Western  Fuels. 

Miscellaneous.  Resource  companies  assist  communities  in  a  variety  of  ways  beyond  those  mentioned 
in  the  above  categories.  Some  of  these  imaginative  mitigation  efforts  can  be  tried  almost  universally,  as 
with  assistance  for  planners,  grantsmen,  workforce  training,  monitoring  studies,  and  fiscal  practices 
while  others  are  unique  to  a  project  impact  area. 

Companies  have  been  assisting  local  communities  in  the  development  of  masterplans,  ordinances, 
and  codes  to  manage  growth  and  to  secure  state  and  federal  funds  to  alleviate  impacts.  Planners  have 
been  funded  by  single  companies  (MBPP,  Montana  Power,  ARCO,  Western  Fuels,  and  PGE)  and  com- 
pany associations  (Wyoming  Mining  Association)  and  loaned  by  companies  (RBOSC,  IPA,  and  TVA); 
planning  studies  have  been  funded  by  companies  for  communities,  counties,  and  impact  areas  (Oxy 
-  5260.000,  RBOSC  -  5333,000.  Colowyo  -  570,000,  RME  -  575,000,  IPA  -  565.000.  WPPSS  -  558,000, 
and  Northeast  Utilities  -  540.000).  In  order  to  secure  maximum  state  and  federal  funding  specialized 
grantsmen  have  been  hired  by  Gillette,  Moffat  County,  Colorado,  Millard  County,  and  Franklin  Coun- 
ty, Washington  through  funding  by  the  Gillette  Chamber  of  Commerce  Industrial  Group,  Colowyo, 
IPA,  and  WPPSS,  respectively.  Monitoring  growth  and  change  is  essentit^l  in  rapidly  growing  com- 
munities, especially  for  those  communities  impacted  by  several  projects.  Companies  (MBPP,  North 
Antelope  Coal,  Antelope  Coal,  Carter  and  Mobil)  recently  proposing  large  resource  developments  in 
Wyoming  are  required  to  monitor  socioeconomic  change.  Resource  companies  in  Colorado  have  to 
monitor  employee  residence  location  in  keeping  with  the  severance  tax  disbursement  formulas.  Other 
companies  (Pennsylvania  Power  and  Light,  Western  Fuels.  DG.iT,  IPA, Basin  Electric,  Salt  River  Pro- 
ject, TVA,  Otter  Tail,  Commonwealth  Edison.  Kansas  City  Power  and  Light,  and  Duke  Power)  monitor 
change  for  their  own  knowledge  or  as  a  function  of  company-community  agreements  (VEP  and 
WPPSS)  for  impact  payments. 

Resource  companies  recognize  the  benefit  of  utilizing  as  much  local  labor  as  possible  to  reduce  area 
immigration.  Some  companies  otfer  special  training  programs  for  local  residents,  as  well  as  to  American 
Indians  when  a  project  is  located  near  or  on  reservations. 

Resource  companies  and  state  siting  commissions  have  become  more  involved  in  local  fiscal  matters 
as  the  need  for  maximizing  local  revenues  has  become  apparent.  Local  banks  in  impact  areas  are  now 
becoming  the  location  of  corporate  checking  accounts,  certificates  of  deposit,  and  project  payrolls. 
Companies  and  many  contractors  and  subcontractors  are  utilizing  tax  transfer  techniques  to  maximize 
local  receipt  of  sales  and  use  taxes.  Equipment  suppliers  and  maintenance  firms  are  being  pressured  to 
open  local  offices.  Corporate  offices  are  being  situated  locally  as  in  the  case  of  NERCO's  Spring  Creek 
Mine  in  Montana.  The  52  million  corporate  office  was  located  in  Sheridan,  Wyoming,  where  the 
employees  had  chosen  to  reside  to  bring  tax  revenue  to  that  community. 

Only  in  a  few  instances  have  companies  subsidized  local  administrative  costs  attributable  to  a  project 
(IPA  -  Millard  County,  Delta  City,  Hinkley,  Oak  City,  Lynndyl,  and  Teamington,  Utah,  and  Western 
Fuels  -  Rio  Blanco  County  and  Rangely).  Companies  have  helped  with  a  variety  of  administrative  costs: 
Carter  is  to  fund  a  520.000  feasibility  study  on  converting  a  school  for  Gillette  city  offices;  TVA  has 
funded  local  planning  commissions;  Empire  Energy  gave  Craig  a  payroll  machine;  and  IPA  and  ARCO 
have  contributed  to  administrative  office  facilities.  Numerous  companies  have  donated  secretarial, 
photocopying,  and  printing  assistance. 

Assorted  unique  mitigation  efforts  have  also  been  proposed  and  performed.  Land  for  churches  has 
been  given  by  ARCO  in  Wright,  Gulf  in  Grants,  Phillips  in  Thoreau.  Western  Energy  in  Colstrip.  and 
Colony  in  Battlement  .Mesa  ( 10  lots).  Mine  water  from  Kaiser's  Sunnyside  Mine  is  used  by  the  Sunny- 
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side  to  irrigate  local  parks.  Braztah  relocated,  at  no  expense  to  the  homeowner,  11  houses  trom  its 
Castlegate,  Utah,  property  to  a  new  subdivision  with  a  lot  and  basement  provided.  Fort  Union  Coal  has 
ottered  two  tons  ot  coal  tree  to  each  Gillette  resident  aged  ol  or  older.  Antelope  Coal  is  to  subsidize 
Douglas  day  centers  52  per  day  tor  each  employee  utilizing  the  tacilities.  Cyprus  gave  Challis  a 
bulldozer  tor  their  landtill.  Plateau  allows  the  Ticaboo  TV  antennae  to  be  hooked  up  to  its  transtormer. 
Big  earth-moving  equipment  from  the  Rawhide  and  Caballo  occasionally  helps  with  snow  removal 
when  blizzards  strike  Gillette.  Carter  corrected  a  drainage  problem  near  a  Gillette  elementary  school  to 
eliminate  a  hazardous  water  hole.  Monterey  has  ottered  water  trom  a  lake  on  its  property  to  Carlin- 
ville.  Illinois  in  case  the  community's  reservoir  is  depleted.  There  are  numerous  other  examples  which 
could  be  cited. 

Company-Community  Interactions.  An  increasing  number  of  resource  companies  are  putting  more 
emphasis  on  company-community  interaction.  This  is  partly  due  to  the  passage  ot  the  National 
Environmental  Policy  Act  of  19o9  and  the  increasing  state  and  Federal  permits  and  agency  reviews. 
But,  companies  have  also  recognized  the  benefits  of  a  prepared  community  and  mitigated  impacts. 
Interactions  are  not  to  be  considered  the  solution  to  all  problems  and  the  manner  of  interaction  varies 
with  each  pair  of  participants  or  group  of  participants  (Cluett,  1979). 

The  process  of  interaction  is  still  not  an  established  art.  There  are  varying  levels  of  personnel  inter- 
action (community  leaders,  citizens,  state  and  local  government  officials  and  company  executives, 
representatives,  and  employees),  intensity  (occasional  meetings,  newsletters,  regular  meetings,  and  a 
local  representative),  and  styles  (presentations,  negotiations,  and  adversarial  proceedings).  Many  com- 
panies are  placing  project  representatives  in  planned  site  areas  to  collect  local  input  and  disseminate  pro- 
ject information,  as  well  as  act  as  a  liaison  and  conduit  of  concern  and  questions.  Timing  of  the  inter- 
active process  is  important  and  must  be  initiated  in  the  formative  stages  of  the  project.  Respect  for  the 
needs  and  concerns  of  each  party  is  also  essential. 

Solitary  projects,  for  example  Anaconda's  Molybdenum  Mine  in  Tonopah,  Cyprus  Mines' 
Molybdenum  Mine  in  Challis,  MBPP's  Laramie  River  Station  in  Wheatland,  VHP's  Pumped- Storage 
Project  in  Bath  County,  Virginia,  and  Intermountain  Power  Agency's  Intermountain  Power  Project  in 
Delta,  have  taken  great  strides  in  interaction.  The  result  is  general  public  support  from  area  residents 
and  mitigation  efforts  that  are  reasonable  and  considered  successful  to  project  and  community  partici- 
pants. 

Where  multiple  projects  are  impacting  areas,  for  instance,  Gillette,  Evanston,  Rock  Springs-Green 
River,  Grants,  Bismarck,  North  Dakota,  and  the  Colorado  West  Slope,  voluntary  industry  organiza- 
tions, some  with  community  participants,  have  been  formed.  Five  energy  companies  in  1977  organized 
the  Inter-Industry  Technical  Assistance  Team  (IT AT)  to  monitor  socioeconomic  change  and  provide 
Mercer  County,  North  Dakota,  citizens  and  public  officials  with  technical  assistance.  In  Sweetwater 
County,  Wyoming,  12  major  companies  involved  in  coal,  electrical  generation,  and  trona  mining 
formed  the  Southwest  Wyoming  Industrial  Association  (SWIA)  to  provide  employment  information, 
limited  legal,  engineering  and  management  services  to  area  communities,  and  help  in  front-end  financ- 
ing. Three  big  oil  firms  organized  the  Overthrust  Industrial  Association  to  coordinate  aid  to  com- 
munities impacted  by  energy  development  in  the  Evanston  area.  A  Wyo-Mont  Industrial  Association 
was  formed  in  Sheridan  to  collect,  assemble,  and  disseminate  information  on  energy  developments  in 
Sheridan  County,  Wyoming,  and  Big  Horn  County,  Montana.  There  is  always  the  concern  among 
these  area  company  organizations  over  a  potential  perception  o\  company  collaboration  to  the  detri- 
ment of  the  public  or  a  government  anti-trust  initiative.  But,  company  organizations  can  be  a  valuable 
asset  to  an  impact  area  and  provide  mitigation  efforts  beyond  that  which  is  normally  initiated. 

Conclusions 

Natural  resource  companies  are  committing  large  amounts  ot  capital  to  a  wide  range  of  new  extrac- 
tion and  conversion  projects.  The  tiscal  consequences  to  a  company  of  any  schedule  delays  or 
workforce  problems  are  mounting,  and  companies  are  recognizing  that  it  is  in  their  best  interests  to 
invest  time  and  capital  in  enhancing  beneficial  and  mitigating  adverse  socioeconomic  impacts. 
iVIitigating  the  adverse  impacts  receives  the  most  attention  by  companies,  communities,  consultants. 
experts,  and  state  and  federal  governments.  Mitigation  is  the  tocus  ot  conflicting  opinions  regarding 
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responbibility,  stratej^y.  and  et-f-ort.  There  are  no  hard,  hast,  or  tried  and  true  rules  tor  company  invole- 
ment  in  mitigation  ettorts.  Each  mitigation  ett'ort  must  be  tailored  and  negotiated  to  match  the  unique 
characteristics  ot  individual  projects  and  circumstances  ot  specitic  locales. 

Companies  must  assume  tinancial  responsibility  tor  the  temporary  impacts  and  area  needs  created  by 
their  projects.  They  must  also  otter  financial  and  technical  assistance  to  impact  areas,  not  just  the  host 
political  jurisdiction,  when  local,  btate.  tederal.  and  special  tund  sources  ot  revenue  or  technical 
assistance  are  not  available  or  insutticient.  But,  local,  state,  and  tederal  governments  must  also  recognize 
their  responsibilities  and  make  adjustments  in  tax  jurisdiction  boundaries  and  disbursement  tormulas  so 
that  impacted  areas  are  properly  detined  and  receive  an  adequate  share  ot  lease,  royalty,  severance  tax, 
permit  tee.  special  use  and  service  charges,  and  sales  tax  payments.  Laws  need  to  allow  innovative  uses 
ot  tax  pre-payments,  housing  mortgage  bonds,  changeable  debt  and  bounding  limits,  industrial  loans 
with  delayed  prepayment,  and  revised  revenue  assistance  Formulas.  Enabling  legislation  is  required  in 
most  states  to  allow  impact  areas  to  negotiate  the  mitigation  ettorts. 

Eav.h  impact  area's  characteristics,  capacities,  attitudes,  legal  tramework.  and  needs  have  to  be  inven- 
toried and  evaluated  with  respect  to  one  or  more  project's  potential  impacts  betore  assumptions  ot 
responsibility  can  be  determined.  Where  legal  adjustments  are  necessary  by  local,  state,  and  tederal 
governments  to  assist  in  mitigation,  these  should  be  done  promptly.  Mitigation  negotiations  should  be 
carried  out  between  companies  and  impact  area  communities  in  good  faith,  with  adequate  considera- 
tion given  to  each  party's  limitations,  desires,  and  financial  capabilities,  and  as  a  compromise.  Mitiga- 
tion efforts  need  to  be  flexible  and  dynamic  to  reflect  actual  change  as  revealed  in  monitoring  studies. 
In  some  instances,  little  or  no  mitigation  is  necessary  by  a  company. 

Because  of  recent  "bust '  times  in  many  resource  development  communities,  mitigation  strategy  and 
effort  will  undergo  some  modifications.  Local,  state,  and  company  responsibilities,  fiduciary  and  fiscal, 
are  being  reviewed  and  new  'boom  "  area  mitigation  ettorts  will  reflect  today's  concerns.  Company 
involvement  in  impact  area  mitigation  will  surely  increase  as  a  result,  as  well  as  an  involvement  in  an 
impact  area  safety  netting  in  case  of  "bust." 
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Chapter  X 


Case  Law  and  Legal  Opinion 

Prepared  by  DivisiOQ  of  Energy  and  Resources,  Office  of  the  Solicitor 

IntroductloQ 

Requirements  for  off-site  social  and  econonilc  mitigation  for  mineral  or 
other  development  on  Federal  lands  is  an  area  characterized  by  little  appli- 
caole  case  law.  Tnere  is  a  considerable  range  of  legal  opinion  in  this 
area,  out  oaly  a  few  cases  have  been  conclusively  litigated.  Except  for  a 
recent  decision  by  tue  Federal  District  Court  for  the  District  of  Montana, 
Nortaern  Qieyenne  Tribe  v.  Hodel,  Civ.  No.  82-116-BLG  (May  28,1985),  dis- 
cussed Delow,  these  decisions  do  not  directly  address  BLM  responsibilities 
for  community  impact  mitigation.  The  Northern  Cheyenne  decision,  moreover, 
is  limited  co  socioeconomic  mitigation  obligations  only  as  they  relate  to 
the  Secretary's  trust  responsibilities  to  Indian  tribes  other  than  Alaska 
Natives. 1/  Furthermore,  the  authority  of  the  Secretary  to  attach  socio- 


1/  The  court  did  state  that  the  revisions  to  2(a)  of  the  Mineral  Leasing 
Act  of  1920,  (MLA)  added  by  section  3  of  the  Federal  Coal  Leasing  Amendments 
Act  of  1976  (FCLAA)  required  the  Secretary  to  "investigate  and  analyze  [the 
possible  off-lease  impacts  of  Federal  coal  lease  development],  not  merely  to 
speculate  on  the  basis  of  information  that  is  already  available,  however  in- 
complete." (Mem.  Op.  at  22,  quoting  from  City  of  Davis  v.  Coleman,  521  F. 
2d  ool,  b79  (9th  Cir.  1975)).  The  relevant  portion  of  FCLAA  section  3  obli- 
gates the  Secretary  to  "consider  effects  which  mining  of  the  proposed  lease 
miglit  have  on  an  impacted  community  or  area,  including,  but  not  limited  to 
iuipacts  on  ttie  environment,  on  agricultural  and  other  economic  activities, 
and  on  public  services"  before  issuing  any  coal  lease.  Though  the  court 
found  tnat  tne  Secretary  had  failed  to  consider  these  210(a)(3)(C)  effects, 
ttie  court  did  not  txold  tiiat  this  revision  to  section  201  obligated  the  Secre- 
tary to  impose  socioeconomic  stipulations  on  Federal  coal  leases. 

X-1 


omic  stipulations  under  section  30  of  the  Mineral  Leasing  Act,  his 
"public  welfare"  power,  has  not  been  reviewed  in  tne  courts.  Ifatil  tested 
in  the  judicial  system,  it  remains  subject  to  differing  interpretations. 

In  Nortnern  Cneyenne ,  the  court  held  that  the  Secretary's  failure  to 
consider  the  socioeconomic  impacts  of  leasing  coal  tracts  adjacent  to  or 
near  tne  northern  Cneyenne  reservation  in  the  1981-62  Powder  River  Region 
Coal  Lease  bale  Environmental  Impact  Statement  and  other  supporting  docu- 
ments violated  section  102C2)(C)  of  the  National  Environmental  Policy  Act  of 
lyoy  (NEPa;,  42  U.S.C.  4332(2) CC),  section  3  of  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (FCLAA),  30  U.S.C.  201(a)(3)(C),  and  the  Secretary's 
trust  responsibility  to  the  Northern  Cheyenne  Tribe.  This  is  the  first 
court  decision  tnat  has  directly  addressed  the  Department's  off-lease  socio- 
economic mitigation  responsibilities.  It  is  limited  to  Indian  tribes  for 
wnich  the  Secretary  has  trust  responsibilities  by  statute  or  treaty.  The 
court  furtner  held  that  where  deleterious  off-lease  impacts  to  Indian  tribes 
from  potential  coal  development  nave  been  identified,  the  Secretary's  trust 
responsibility  for  Indian  tribes  requires  that  he  consider  and  implement 
socioeconomic  mitigation  measures.  The  court  did  not,  however,  hold  that 
tne  Department  is  required  to  include  off-lease  mitigation  stipulations  in 
coal  leases  as  tne  method  to  mitigate  such  impacts. 

Because  this  decision  is  concerned  only  with  the  Secretary's  trust 
responsibilities  to  Indian  tribes,  even  if  the  district  court  decision  is 
affirmed  on  appeal,  the  decision  will  not  resolve  the  Department's  socio- 
economic responsibilities  for  off-lease  impacts  affecting  State  and  local 
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^overomeatai  conceras.  Moreover,  Alaska  Natives,  because  of  their  unique 
status  as  Natives  witn  respect  to  whom  the  Unitea  States  assumed  no  trust 
responslDiiity,  are  not  covered  by  the  decision. 2^/ 

iiie  Department  nas  petitionea  the  court  for  reconsideration  of  the 
portion  of  tne  decision  cancelling  tiie  Montana  leases.  A  more  detailed 
explanation  of  ttiis  case  and  its  implications  for  departmental  activities 
will  be  added  to  ttiis  Guide  when  the  case  is  finally  resolved. 

There  are  two  otner  cases,  one  judicial,  the  other  administrative,  that 
merit  extended  discussion  because  they  have  implications  for  the  Department's 
off-lease  socioeconomic  responsibility  and  authority.  Ihese  are  Ventura 
County  V.  Gulf  Oil  Corporation,  601  F.2d  lOdO,  (9tn  Cir.  1979),  aff'd  with- 
out opinion,  443  U.S.  y47  (1980)  and  riiacknawk  Coal  Company,  60  IBLA  96 
(.xytJ2) .  These  decisions  are  included  and  analyzed  in  this  chapter.  In 
aaaition,  tais  cnapter  includes:  a  December  3,  .1983,  legal  opinion  inter- 
preting Ventura  County  oy  the  Associate  Solicitor,  Energy  and  Resources  to 
tae  Deputy  Assistant  Secretary,  Land  and  Water  Resources;  and  an  April  3, 
lydi,  memorandum  from  the  Regional  Solicitor,  Rocky  Mountain  Region,  to  the 
Coloraao  State  Director,  AIM,  refining  wording  of  a  proposed  stipulation 
discussed  in  tne  li^83  opinion  dealing  with  Federal  lessees'  obligations  to 
comply  witti  local  law,  including  impact  mitigation  law. 


Ij      TUis  principle  regardiiii^  Alaska  Natives  is  developed  in  North  Slope 
borou^n  V.  rtudrus.  o42  F.2d  bd9,  611  (D.C.  Cir.  1980). 
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Also  inciuded  are  three  views  of  ttie  Department's  authority  to  address 
otl-iease  Impacts  uuder  section  30  of  the  Mineral  Leasing  Act  of  1920  (MLA) , 
30  U.S.C.  167  et  seq.  (1982):  an  article  prepared  by  Professor  George 
pring;  a  responding  article  prepared  by  John  R.  Little,  the  former  Regional 
Solicitor  of  the  Rocky  Mountain  Region;  and  comments  submitted  to  the  BLM  by 
tue  Snell  Mining  Company, 

last  is  a  discussion  of  sections  30  and  35  of  the  MLA  as  they  relate  to 
congressional  intent  under  tne  MLA  to  deal  with  mitigation  of  Impacts  on 
communities  in  the  v^est  caused  by  development  of  Federal  leased  minerals. 


t 
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Discussion  of  Ventura  County  v.  Gulf  Oil  Corporation,  601  F.2d  1080  (9th 
Clr.  1979),  aff*d  without  opinion,  445  U.S.  947  (1980) 

Tlie  Ninth  Circuit  in  Ventura  County  concluded  that  State  and  local  land 
use  and  otner  regulations  (which  of  course  could  include  State  and  local 
socioeconomic  regulations)  governing  activities  on  Federal  lands  cannot 
prohiDit  or  regulate  such  activities  to  the  point  of  "impermissibly  con- 
flicting with  achievement  of  a  congressionally  approved  use  of  Federal  lands 
.  .  .  ."  601  F.2d  at  1086.  This  is  the  preemption  principle,  which,  in 
relation  to  acitivities  on  Federal  lands,  was  described  by  the  Supreme  Court 
in  jgeppe  V.  New  Mexico,  426  U.S.  329,  543  (1976),  as  follows: 

[W]here  .  .  .  [police  power]  State  laws  conflict 
.  with  other  [Federal]  legislation  passed 
pursuant  to  the  Property  Clause,  the  law  is  clear: 
The  State  laws  must  recede. 

iJeyond  these  general  statements,  the  ultimate  implications  of  Ventura 
County  are  unclear.  The  Niath  Circuit  recently  reaffirmed  Ventura  County  in 
Graixite  Rock  Co.  v.  California  Coastal  Comm'n,  768  F.2d  1077  (9th  Cir. 
1983),  appeal  filed.  In  Granite  Rock,  a  miaing  company  extracting  white 
limestone  in  the  Los  Padres  National  Forest  on  an  unpatented  mining  claim 
under  the  auspices  of  the  Mining  Law  of  1872,  challenged  the  California 
Coastal  CommissioQ's  Authority  to  require  it  to  apply  for  a  State  permit 
under  the  California  Coastal  Act  to  continue  its  mining  operations.  Re- 
versing the  Federal  District  Court  decision,  the  Ninth  Circuit  held  that  the 
Mining  Law  of  1872,  and  the  regulations  by  the  Forest  Service  under  its 
Organic  Administration  Act,  preempted  the  State  from  requiring  Granite  Rock 
to  apply  for  a  State  permit  under  the  California  Coastal  Act.  In  so  hold- 
ing, the  circuit  court  reasoned  that  the  Federal  Coastal  Zone  Management  Act 
(CZMA)  did  not  neutralize  the  preemptive  effect  of  the  above  acts  and 
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that  trie  CZMA  was  not  inteuded  to  restore  authority  that  the  States  might 
previously  tiave  lost  through  Federal  preemption.  An  appeal  lias  been  filed 
and  the  Supreme  Court  has  a^eed  to  hear  it. 

Two  recent  State  court  decisions,  Elliott  v.  Oregon  Intemational 
Mluia^  Co . ,  o34  P. 2a  bo3  (Or.  Ct.  App.  19b2)  ,  and  Brubaker  v.  Board  of 
County  Coiam'rs,  Ki  Paso  Cty. ,  bi2  P. 2d  1050  (Colo.  1982)  (en  banc),  both 
citing  Ventura  County  favorably,  liave  held,  similar  to  the  Ninth  Circuit's 
decision  in  tjTanite  Koctc,  tnat  county  ordinances  which  prohibit  Federal 
uiining  claimants  from  conducting  operations  on  their  mineral  locations  are 
preempted  oy  the  i-lining  Law  of  1872.  It  is  important  to  note,  however,  that 
neitner  decision  involves  the  Department's  authority  or  responsibility  to 
mitigate  adverse  socioeconomic  impacts  caused  by  mineral  development .  More- 
over, a  parallel  line  of  cases  indicate  State  courts'  predilection,  when 
faced  with  a  preemption  case,  to  find  no  conflict  between  the  State  or  local 
law  and  relevant  Federal  law.  E.g.,  State  ex  rel.  Andrus  v.  Click,  554  P. 2d 
yt>y  (idano  1976)  wnere  the  Idaho  Supreme  Court  held  that  regulations  promul- 
ijated  pursuant  to  tne  laaho  Dredge  and  Placer  Mining  Protection  Act,  which 
re4Uired  a  State  permit  for  dredge  mining  operations,  including  operations 
on  Federal  lands,  were  not  preempted  by  the  Mining  law  of  1872;  and  State  ex 
rel.  Cox  V.  riiDoand,  570  P. 2d  1190  (Or.  1977),  where  the  Oregon  Court  of 
Appeals  neld  tnat  neitner  tne  United  States  Consitution,  the  Oregon  Admis- 
sion ACt,  nor  the  Mining  Law  of  ia72  preempted  the  State's  authority  to 
require  Holders  of  an  unpatented  miniug  claim  on  public  lands  to  obtain  a 
State  permit  prior  to  digging  a  diversion  ditch. 


• 
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George  Priug  argues  ia  his  article  that,  in  Ventura  County,  extreme 
facts  provoked  extreme  law  and  that  the  decision  presents  no  major  obstacle 
to  imposition  of  Federal  lease  stipulations  which  require  lessees  to  comply 
with  all  relevant  State  and  local  permits.  On  the  other  hand,  the  Regional 
Solicitor's  April  3,  1985,  memorandum  to  the  BLM's  Colorado  State  Director 
has  suggested  that  Ventura  County  implies  that  any  such  lease  stipulation  be 
limited  to  only  those  State  and  local  laws  which  do  not  "impermissibly  con- 
flict with  the  achievement  of  a  congressionally  approved  use  of  Federal 
lands."  Tue  conclusion  of  this  memorandum  has  been  utilized,  along  with  the 
19bJ  Associate  Solicitor's  opinion,  by  the  BLM  in  responding  to  the  adverse 
comments  by  Rio  Blanco  County  and  the  Northwest  Colorado  Association  of 
County  Governments  on  the  proposed  Piceance  Basin  Resource  Management  Plan 
(Ri-lPJ .  The  local  governments  criticized  the  EU-lP's  wording  regarding  the 
applicaoility  of  State  and  local  laws  to  Federal  oil  shale  lessees.  The 
county  and  tne  association  stated  that  tne  proposed  RMP  was  not  in  compli- 
ance with  202(c)(9)  of  FLPMA,  43  U.S.C.  1712  (c)(9)(1982) ,  which  directs  the 
Secretary  to  prepare  land  use  plans  that  are  "consistent  with  State  and 
local  plans  to  the  maximum  extent  he  finds  consistent  with  Federal  law  and 
the  purposes  of  this  Act."  The  Director  responded  by  stating  that  the  final 
KMP  would  reflect  that  Federal  lessees  would  be  required  to  comply  with  all 
State  and  local  laws  and  regulations  to  the  extent  that  they  do  not  "imper- 
missibly conflict  with  a  congressionally  approved  use  of  Federal  lands." 

As  noted  above,  because  of  FLPMA  202(c)(9) 's  consistency  requirements, 
the  States  also  have  some  leverage,  through  Bli-l's  land  use  planning  process, 
to  influence  the  Bureau  decision  making  tliat  causes  or  mitigates  socio- 


X-7 


ecoaomic  impacts.  It  should  De  noted  tnat  coasistency  is  not  required  in 
tiie  Forest  Service.  Xiie  Forest  Service  in  its  land  use  planning  is  required 
oaiy  to  coordinate  its  plans  witn  State  and  local  land  use  plans.  Thus 
State  and  local  government  ability  to  affect  decisions  on  Forest  Service 
properties  may  therefore  be  more  limited,  lb  U.S.C.  Section  1604(a). 

itenain^,  furtner  judicial  treatment  of  Ventura  County ,  the  express 
uoldmg  Dy  the  Ninth  Circuit  should  be  followed.  For  social  and  economic 
mitigation,  the  meaning  of  ttiis  decision  for  BLM  is  that  BDl  may  choose  to 
insert  xease  stipulations  requiring  lessees  to  comply  with  all  State  and 
local  laws,  ordinances,  and  regulations  insofar  as  such  laws  do  not  imper- 
missibly conflict  with  achievement  of  a  congressionally  approved  Federal 
land  use.  Without  doubt,  Ventura  County  limits  the  authority  of  State  and 
local  officials  to  impose  socioeconomic  or  other  mitigation  requirements  on 
Federal  lessees. 

However,  as  tne  State  of  Wyoming  Supreme  Court  discussed  in  a  recent 
aecisioa,  Gulf  Oil  Corp.  v.  Wyoming  Oil  it  Gas  Conservation  Comm'n  (WOGCC) , 
No.  64-152  (Wyoming,  Jan.  4,  198i)) ,  Ventura  County  does  not  preclude  all 
regulation  of  Federal  mineral  lessees  by  State  and  local  governments.  In 
that  decision,  tne  court  upheld  a  decision  by  WOGCC  denying  Gulf  its  pre- 
rerred  road  access  route  across  Federal  lands  to  a  Federal  oil  and  gas  lease 
tnrougn  the  town  of  Story,  Wyoming,  because  of  adverse  environmental  conse- 
quences inciaent  to  such  access;  i.e. ,  permanent  scarring  of  a  nearby  moun- 
tain, which  would  be  visible  from  the  town.  The  court  noted  that  since  Gulf 
haa  otner  access  options,  tiie  WOGCC  denial  had  not  precluded  mineral 
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developueat.  It  should  be  noted  that  BLM  had  disallowed  Gulf's  preferred 
access  route,  issuing  Gulf  a  permit  to  drill  the  well  on  the  condition  that 
it  use  another  available  route.  Thus  the  potential  preemption  issue, 
whether  WOGCC  could  prohibit  a  Federal  lessee  from  using  an  access  route 
approved  by  BLM  and  the  Forest  Service,  was  avoided  by  consistent  Federal 
and  local  action. 

The  Gulf  Oil  case  carries  another  message  emphasized  by  Professor 
Pring.  Ventura  County  does  not  affect  the  Secretary's  authority  to  impose 
local  impact  mitigation  conditions  on  Federal  mineral  leases  or  permits  if 
the  Secretary  determines  that  such  conditions  are  in  the  public  interest. 
Further  clarification  of  the  Secretary's  authority  to  impose  stipulations 
under  section  30  of  the  MLA  is  found  in  the  discussion  of  the  Blackhawk  IBLA 
decision  beginning  on  page  X-23. 

The  ruling  of  the  Ninth  Circuit  Court  of  Appeals  which  affirms  the  dis- 
trict court  ruling  for  Ventura  County  is  shown  in  Exhibit  9.  The  December 
3,  19d3,  legal  opinion  interpreting  Ventura  County  by  the  Associate 
Solicitor,  Energy  and  Resources  to  the  Deputy  Assistant  Secretary,  Land  and 
Water  Resources  is  shown  in  Exhibit  10  and  the  April  3,  1985  memorandum  from 
the  Regional  Solicitor,  Rocky  Mountain  Region,  to  the  Colorado  State 
Director,  BLM,  refining  wording  of  the  stipulation  discussed  in  the  1983 
opinion  is  shown  in  Exhibit  11. 


X-9 


*  '( 


•  I 


10  ~9 


EXHIBIT    9 


Ventura  County  V.  GuM  Oil  Corp. 

Nos.  77-2319.  ■27l6(9thCir.  Aug.  3.  1979) 

Affirming  the  diiUici  couri.  the  Ninth  Circuit  Court  of  Appeals  rules  that  the 
holder  of  a  federal  lease  and  oil  drilling  permits  in  a  national  forest  need  not  obtain  a 
permit  pursuant  to  a  county's  zoning  ordinances  in  order  to  exercise  its  leaseholder 
rights.  Relying  on  Kle£pe  v.  New  Mexico.  6  ELR  20545  (U.S.  1976),  the  court  notes 
that  congressional  enactments  under  the  Property  Clause  of  the  Constitution  "possess 
broad  preemptive  powers.  The  court  then  holds  that  where,  as  here,  the  federal  govern- 
ment has  authorized  a  specific  use  of  federal  lands,  the  county  may  not  interfere  uith 
that  use,  either  temporarily  or  permanently,  in  an  attempt  to  substitute  its  jijdgment 
for  that  of  Congress.  Savings  provisions  in  the  Mineral  Leasing  Act  do  not  avail  the 
county  because  they  neither  recognize  concurrent  state  jurisdiction  nor  give  states  and 
their  subdivisions  the  right  to  apply  local  regulations  which  directly  conflict  with 
achievement  of  a  congrcssionally  approved  use  of  federal  lands.  If  federal  officials  fail 
to  comply  with  the  requirements  of  the  National  Environmental  Policy  Act  for  federal- 
local  cooperation  concerning  the  environmental  impact  of  federal  action  under  the 
Mineral  Leasing  Act,  the  county  has  a  remedy  against  those  officials  for  violation  of 
the  former  statute. 

Counsel  for  Appellant 

R.  Thomas  Harris,  Ass't  County  Counsel  .^ 

501  Poll  St..  Ventura  CA  93001  ^ 

(805)  654-25S0 

Counsci  for  Appellee 

James  L.O'Loughlin 

Gulf  Oil  Corp. 

1801  Ave.  of  the  Stars.  Suite  1403.  Los  Angeles  C A  90054 

(213)553-3800 

Counsel  for  Amicus  Curiae  Stale  of  California 
Sylvia  O.Cano 

Office  of  the  Attorney  General 

Tishman  Bldg.,  3580  Wilshire  Blvd..  Los  Angeles  CA  90010 
(213)736-2161 

Counsel  for  Amicus  Curiae  United  States 
NcilT.  Proto 

Land  and  Natural  Resources  Division 
Department  of  Justice,  Washington  DC  20530 
(202) 633-2776 


Before  HUFSTEDLER  and  WRIGHT, 
Circuit  Judges,  and  CALLISTER,'  Dis- 
trict Judge. 

HUFSTEDLER.  Cirruit  Judge: 

The  question  en  appeal  is  whether  the 
County  of  Ventura  ("Ventura")  can  re- 
quire the  federal  Government's  lessee. 
Gulf  Oil  Corporation  ("Guir'),  to  obUin 
a  permit  from  Ventura  in  compliance 
with  Ventura's  zoning  ordinances  gov- 
erning oil  exploration  and  extraction  ac- 
tivities before  Gulf  can  exercise  its 
right  i  under  the  lease  and  drilling  per- 
mits acquired  from  the  Government. 
The  district  court  denied  Ventura's  mo- 
tion for  a  preliminary  injunction,  and 
dismissed  Ventura's  second  amended 
complaint.  Ventura  appeals  We  uj>- 
hold  the  district  court  because  the  local 
ordinances  impermissibly  conflict  with 
conffressional  regulation  of  Gulf's  activi- 
ties on  government  land. 

On  January  1,  1974,  the  Department 
of  the  Interior,  Bureau  of  Land  Manage- 
ment, pursuant  to  the  Mineral  Lands 
Leasing  Act  of  1920  (30  U.S  C.  §§  181  el 

•  Honorable  Manon  J.  Calliiier.  Uniied  Siaie*  Dis- 
Irict  Judge,  Ditirici  ot  Idaho,  silling  by  designa- 
tion. 


seq),  leased  120  acres  located  within  the 
Los  Padres  National  Forest  in  Ventura 
for  purposes  of  oil  exploration  and  devel- 
opmenL  A  subsequent  assignment  of 
this  lease  to  Gulf  was  approved  by  the 
Department  of  the  Interior,  effective 
April  1,  1974.  On  February  25,  1976,  the 
United  States  Department  of  the  Interi- 
or, Geological  Survey,  issued  a  permit 
approving  Gulf's  proposal  to  drill  an  oil 
well  pursuant  to  its  lease.  On  March  8, 
1976.  and  April  15,  1976,  the  United 
States  Department  of  Agriculture,  For- 
est Service,  also  granted  its  permission, 
and  on  March  8,  1976,  the  California  Re- 
sources Agency,  Division  of  Oil  and  Gas, 
approved  the  pro|>osed  exploration.  Af- 
ter drilling  operations  were  commenced 
on  April  28,  1976.  Gulf  pursued  activities 
related  to  oil  exploration  and  extraction 
on  the  leased  property,  and  it  intends  to 
continue  development  of  both  its  present 
and  other  drill  sites. 

Throughout  this  period  the  leased 
prof>trty  has  been  zoned  Open  Space 
("O-S")  by  Ventura.  Under  its  zoning 
ordinance,  oil  exploration  and  extraction 
activities  are  prohibited  on  O-S  properly 
unless  an  Open  Space  Use  Permit  is 
obuined  from  the  Ventura  County  Plan- 
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nin^;  C'ornnn.-vii.n  in  jicicr  :j...  -:.^i  .'•,•. 
tides  2.')  and  4.'j  of  th<-  WrilLir.i  («ji,i,tv 
Ordinance  Code.  The  O-S  Li-e  re.-nnUi 
are  gruntetl  for  such  lime  and  uj-ni  Mich 
conditions  as  the  Planning  Commission 
considers  in  the  public  interest.  The 
fK'rmits  contain  11  mandator)'  conditions 
and  additional  conditions  are  committed 
lo  the  Planning  Board's  discretion. 

On  May  5,  1976,  Ventura  advised  Gulf 
that  it  must  obtain  an  O-S  Use  Permit 
if  it  wished  to  continue  its  drilling  opera- 
tions. Gulf  refused  to  comply,  and  on 
May  20,  1976.  Ventura  brought  suit  in 
the  California  Superior  Court  seeking  a 
declaratory  judgment  that  Gulfs  activi- 
ties are  subject  to  Ventura's  zoning  ordi- 
nances. The  case  was  removed  to  the 
district  court.  Following  the  filing  of  its 
second  amended  complaint.  Ventura 
moved  for  a  preliminary  injunction  with 
respect  lo  the  first  two  counts  of  its 
second  amended  complaint,  and  Gulf 
moved  to  dismiss  the  complaint.  The  tri- 
al on  the  merits  was  consolidated  with 
the  hearing  on  Gulfs  motions.  After  de- 
nying the  injunction,  the  district  court 
finally  dismissed  the  action.' 

Ventura  contends  that  the  district 
court  erred  in  concluding  that  the  Su- 
premacy Clause  of  the  Constitution  pre- 
cludes enforcement  of  the  zoning  ordi- 
nances against  Gulf  both  because  Con- 
■  gress  lacked  the  power  to  preempt  local 
regulation  and  because,  even  jtssuming 
Congress  had  such  power,  its  enactments 
provide  no  basis  for  finding  preemption, 
either  express  or  implied. 

Although  Ventura  and  amicus  argue 
extensively  that  congressional  enact- 
ments under  the  Property  Clause'  gen- 
erally possess  no  preemptive  capability, 
we  believe  that  Kleppe  v.  New  Mexico 
(1976)  426  U.S.  529.  96  S.Ct.  22S5.  49 
L.Ed.2d  34,  is  dispositive.  In  Kleppe, 
New  Mexico  authorities  entered  federal 
lands  and  rounded  up  19  wild  burros 
pursuant  to  the  New  Mexico  Elstray 
Law,  N.M.  StaL  Ann.  §  47-14-1  et  seq. 
(1966).  The  Bureau  of  Land  Manage- 
ment demanded  the  return  of  the  burros 
under  the  Wild  Free-roaming  Horses  and 
Burros  Act.  16  U.S.C.  §§  1331-1340, 
which  was  passed  in  1971  to  protect  wild 
horses  and  burros  on  the  public  lands  of 
the  United  Sutes.  The  New  Mexico  au- 
thorities refused  to  comply  and  sought  a 
declaratory  judgment  that  the  act  was 
unconstitutional.       The    Supreme    Court 

1.  Thf  district  court  initially  dismissed  the  first 
and  srcond  counts  of  the  second  amended 
complaint;  Ventura  thereafter  stipulated  to 
disnussj)  of  the  remaining  counts  of  the  com- 
plaint. Thereafter,  the  district  court  dismissed 
the  entire  action. 

2.  The  Pror>erty  Clause  of  the  Constitution  pro- 
vides that  "The  Congress  shall  have  Power  to 
dispose  of  and  make  all  needful  Rules  and 
Regutatiur\s  respecting  the  Territory  or  other 
Property  belonging  lo  the  Uruted  States  .  .  ." 
(U.S.Const..  Art.  IV.  §  3.  d.  2.) 
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Uj'helO     Ihf     hil's    C(..-:;<Wlul.u.i..»lil>,     sUil- 

"Alwenl  ronjM-nl  or  c.siion  a  SUU-,  un- 
douLl*<Jiy  reUins  jurisdiction  over  fed- 
eral lands  within  its  IcrriLory,  but 
CongTCM  c(|ually  surely  retains  the 
power  to  enact  k-gislalnon  re3i>ecting 
thoae  lands  pursuant  to  the  Property 
Clause.  And  when  Ojngress  so  acta, 
the  federal  legislation  neceasarily  over- 
rides conflicting  state  laws  under  the 
Supremacy  Clause.  As  we  said  in 
Camfield  v.  United  Suies.  167  U.S. 
[518].  at  526  [17  S.Ct.  864  at  867.  42 
L.Ekl.  260]  in  response  to  a  somewhat 
different  claim:  "A  different  rule 
would  place  the  public  domain  of  the 
United  States  completely  at  the  mercy 
of  sUte  legi-slation.* "  (Kleppe  v.  New 
Mexico,  supn.  426  U.S.  at  543,  96  S.Ct. 
at  2293  (ciUtions  omitted).) 

New  Mexico  has  argued  for  a  nar- 
row reading  of  the  Property  Clause,  con- 
tending that  the  clause  provided  an  inde- 
pendent basis  of  congressional  jurisdic- 
tion only  for  acts  concerning  the  disposi- 
tion of  federal  property  or  incidenUl 
rules  regarding  its  use  and  for  acts  nec- 
essary to  protect  federal  lands.  The  Su- 
preme Court  stated  in  response  that  "we 
reject  appellees'  narrow  reading  of  the 
Property  Clause,"  and  later  continued 
that  "while  the  furthest  reaches  of  the 
power  granted  by  the  Property  Clause 
have  not  yet  been  defmilely  resolved,  we 
have  repeatedly  observed  that  '[t]he 
power  over  the  public  land  thus  entrust- 
ed to  Congress  is  without  limitations.' " 
{Id.  at  537  and  539,  96  S.Cu  at  2290  and 
2291.)  In  light  of  Kleppe,  the  renewed 
attempt  to  restrict  the  scope  of  congres- 
sional power  under  the  Property  Clause 
in  the  present  case  is  legally  frivolous. 
Ventura  next  contends  that  even  if 
Congress  had  the  power  to  enact  overrid- 
ing legislation,  there  is  no  evidence  of 
either  a  congressional  intent  to  preempt 
local  regulation  or  a  conflict  between 
local  and  federal  law  that  can  be  re- 
solved only  by  exclusion  of  local  jurisdic- 
tion. We  need  not  consider  the  extent 
to  which  local  regulation  of  any  aspect 
of  oil  exploration  and  extraction  upon 
federal  lands  is  precluded  by  federal  leg- 
islation; the  local  ordinances  impermissi- 
bly conflict  with  the  Mineral  Lands 
Leasing  Act  of  1920  and  on  this  basis 
alone    they    cannot   be   applied   to   Gulf. 

The  extensive  regulation  of  oil  explo- 
ration and  drilling  under  the  Mineral 
Leasing  Act  is  evident  from  the  present 
record.  The  basic  lease  assigned  to  Gulf 
in  1974  contains  approximately  45  para- 
graphs including  requirements  of  dili- 
gence and  protection  of  the  environment 
as  well  as  reservation  of  a  one-eighth 
royalty  interest  in  the  United  States. 
Because  the  lands  lie  within  a  National 
Forest,  the  lease  requires  GulPs  accept- 


ance <>r  a.i'lilional  I)o();irlrnont  »'f  A^rri- 
cullurt-  con<lilion.>*  dcsiKriftl  to  ciniili.il 
the  envirunmentiil  hazard.t  norni.'iiiy  inci- 
dent to  ruining  op«jrations.  SjK-cific 
drilling  j>ermils  were  also  roquirt-d  from 
the  Department  of  the  Interior,  (Jcologi- 
cal  Sur\ey,  and  the  Dcparlmenl  of  Agri- 
culture, Forest  Service.  The  Geological 
Survey,  which  has  formalized  its  proce- 
dures in  accordance  with  the  National 
Environmental  Policy  Act  of  1969>  (42 
U.S.C.  §§  4321  et  seq),  approyec^  Ihe 
proposed  drilling  on  February  25,  1976, 
subject  to  10  conditions  which  assure 
continued  and  detailed  supervision  of 
Gulf's  activities.  And  on  March  8,  and 
April  15,  1976,  the  Forest  Service  i.ssued 
a  drilling  permit  subject  to  conditions 
focusing  upon  protection  of  the  National 
Forest.  Finally,  Gulf  is  subject  to  the 
extensive  regulations  governing  oil- and 
gas  leasing  (43  C.F.R.,  Part  3100)  and 
both  sub-surface  and  surface  operations 
(30  C.F.R.,  Part  221)  promulgated  by  the 
Secretary  of  the  Interior  under  his  au- 
thority "to  prescribe  necessary  and  proi>- 
er  rules  and  reg\ilations  to  do  any  and 
all  things  necessary  to  carry  out  and  ac- 
complish the  purposes"  of  the  act.  (30 
U.S.C.  §  189.)  And  since  the  lease  con- 
cerns lands  within  a  National  Forest, 
Secretary  of  Agriculture  regulations 
governing  oil  and  gas  dL'veloi)ment  are 
also    applicable.     (36    QF.R.,    Part   252.) 

Despite  this  extensive  federal 
scheme  reflecting  concern  for  the  local 
environment  as  well  as  develojyment  of 
the  nation's  resources,  Ventura  demands 
a  right  of  Tmal  approval.  Ventura  seeks 
to  prohibit  further  activity  by  Gulf  until 
it  secures  an  Open  Space  Use  Permit 
which  may  be  issued  on  whatever  condi- 
tions Ventura  determines  appropriate,  or 
which  may  never  be  issued  at  all.  The 
federal  Government  has  authorized  a 
specific  use  of  federal  lands,  and  Ventu- 
ra cannot  prohibit  that  use,  either  tem- 
porarily or  permanently,  in  an  attempt 
to  substitute  its  judgment  for  that  of 
Congress. 

The  present  conflict  is  no  leas  direct 
than  that  in  Kleppe  v.  New  Mexico,  su- 
pra. Like  Kleppe,  our  case  involves  a 
flower  struggle  between  local  and  federal 
governments  concerning  ajipropriate  use 
of  the  public  lands.  That  the  New  Mexi- 
co authorities  wished  to  engage  in  activi- 
ty that  Congress  prohibited,  while  the 
Ventura  authorities  wish  to  regulate 
conduct  which  Congress  ha*  authorized  is 
a  distinction   without  a  legal  difference. 

Relying  upon  Huron  Portland 
Cement  Co.  v.  Detroit  (1960)  362  U.S. 
440,  80  S.Ct.  813,  4  L.Ed.2d  852,  Ventura 
argues  that  this  conclusion  is  unjustified 
because,  unlike  Kleppe,  the  present  con- 
flict has  not  ripened.  (See  also  Aakew  v. 
American  Waterways  Operators  (1973) 
411   U.S.  325.  93  S.Ct.    1590.  36  L.Ed.2d 

X-12 


!>!<>.)  In  Huron.  Ifu-  Our'.  ,-;.i.\*,-\i  H;.j.i.- 
cation  of  a  locitl  ^riK.ke  :it,.iuni..Tii  ordi- 
nance to  a  vessel  wh(i>*-  c-^juipnrvent  hiul 
been  federally  licensed  only  iML-oau^e  it 
concluded  "that  there  ia  no  overlap  be- 
tween the  scope  of  the  federal  ship  in- 
spection laws  and  that  of  the  municipal 
ordinance  here  involved"*  (Huron,  su- 
pra. 362  U.S.  at  446,  80  SCt.  at  817.) 
Ventura  prefers  the  Court's  observation: 
"To  hold  otherwise  would  be  to  ignore 
the  teaching  of  this  Court's  tlecisions 
which  enjoin  seeking  out  conflicts  be- 
tween state  and  federal  regulation 
where  none  clearly  exists."  {Jd.  at  446, 
80  S.Ct.  at  817-818.)  It  argues  that 
since  Gulf  has  never  applied  for  a  use 
permit,  an  adjudication  of  preemption  is 
in  conflict  with  Huron.  We  disagree. 
This  argument  ig^iores  the  very  relief 
that  Ventura  sought  when .  it  asked  to 
enjoin  Gulf's  operations.  Ventura  can- 
not bring  an  action  seeking  immediate 
recognition  and  implementation  of  its 
veto  |X)wer  over  the  Government's  lessee, 
,and  successfully  contend  that  ^n  adverse 
ruling  would  require  "seeking  out  con- 
flict" unnecessarily.  The  issue  is  wheth- 
er Ventura  _has_lhe  .power  of  id ti mate 
control  over  the  Government's  lessee, 
and  this  issue  j>ersists  whether  or  not  a 
use  permit  would  eventually  be  granted. 

Federal  Power  Commission  v.  Oregon 
(1955)  349  U.S.  435,  75  S.Ct.  832.  99 
L.Ed.  1215,  presented  a  similar  question. 
In  that  case,  the  Federal  Power  Commis- 
sion issued  a  license  to  constxucl  and  op- 
erate a  pnvale  hydroelectric  plant  on  re- 
soi-ved  lands  of  the  United  States.  The 
license  included  permission  to  construct  a 
dam  across  the  De-schuLes  River.  Oregori 
challenged  the  exclusive  jurisdictior.  of 
the  Commission  and  contended  that  the 
licensee  must  acquire  a  state  as  well  as  a 
federal  permit.  The  Court  held  that  the 
Commission's  jurisdiction  over  the  re- 
ser\'ed  lands  of  the  United  States  was 
proper  under  the  Property  Clause,  and 
that  this  jurisdiction  was  exclusive:  "To 
allow  Oregon  to  veto  such  use.  by  requir- 
ing the  State's  additional  permission, 
would  result  in  the  very  duplication  of 
regulatory  control  precluded  by  the  First 
lowH  decision  [F^rst  Iowa  Hydro-EHectric 

3.  Il  has  been  suggested  that  the  Court  was 
actually  applying  a  balancing  test  and  that  be- 
cause the  stale's  interest  in  air  quality  protec- 
tion was  strong  and  only  minimally  impinged 
the  federal  regulatory  scheme,  the  local  ordi- 
nance was  protected.  (Note.  TTje  Preemption 
Doctrine:  Shifting  Perspectives  on  Federalism 
and  the  Burper  Court.  75  Colum.L.Rev.  623. 
629  n.  37  (1975)  )  A  recent  case  apparently 
applied  a  nexible  supremacy,  balancing  test 
{Merrill  Lynch.  Pierce.  Fenner  &  Smith,  Inc-  v. 
Ware  (1973)  4)4  U.S.  117.  94  SCt.  383.  38 
L.Ed2d  348.)  However,  the  connict  in  the 
present  case  strikes  at  the  heart  of  the  federal 
regulation  The  Mineral  Lands  Leasing  Act 
and  extensive  permit  procedures  are  designed 
for  the  very  purpose  of  circumscribuig  the 
conditions  under  which  the  Government  lessee 
will  operate. 


<">-.;.  »    F!-(]   rr^-rr.  i:,2.  i77- it'.». 

f-.  S(l  iny>.  ln»  LKxl  1143  Nu  surh 
(lu|>lic:iliun  of  aulhonly  is  calltil  for  \>y 
the  Acl"  (]d  al  446.  75  S.Cl.  al  &3H. 
S<-c  Fedtral  Power  Act.  16  U.S.C. 
§§  7yia-825r.) 

Ventura  atUmpls  to  distinguish  Fc-d- 
crul  f'owvr  Commission  v.  Oregon  on  the 
baaii  of  reservations  of  local  jurisdiction 
contained  in  strctions  30  and  32  of  the 
Mineral  Lands  Leasing  Act  (30  U.S.C. 
§§  187,  189).*  It  contenda  that  although 
jirci-nnplion  was  |K.'rha|is  upprofiriaU-  in 
lijihl  of  the  narrow  rcscrvalidns  nf  Itnal 
juris<licli<>n  in  the  Federal  Puwir  Act,  a 
similar  findinj;  in  the  present  case  is  un- 
warranted ^ven  the  hroad  .savin;,'^  |>r\)vi- 
sions  contained  in  the  Mineral  Lands 
Leasing  AcL 

The  proviso  in  §  187  provides  that 
"[n]one  of  such  jirovisions  shall  be  in 
conflict  with  the  laws  of  the  sUt*a  in 
which  the  leasc<l  proi>crly  is  situnled." 
(30  U.S.C.  §  187.)  But.  as  Gulf  points 
out.  l)>  the  use  of  the  language  "such 
lirovisions."  the  proviso  relates  only  to 
the  provisions  of  the  preceding  sentence. 
These    provisions    relate    to    employment 


4.     Before  iis  197B  amendmenl.  i«iion  30  pro- 
vided in  perlinenj  pan- 

-EAch  lease  shall  contain  provisions  for  ihe 
purpose  of  insuring  Ihe  exercise  of  reasonable 
diligence.  s'kiII.  and  care  in  ihe  operation  of 
taid  property,  a  provision  that  such  rules  for 
the  sa:eiy  and  welfare  of  the  miners  and  for 
the  prevention  of  undue  waste  as  may  be  pre- 
scnbed  by  said  Secretary  shall  be  observed. 
Including  a  resinction  of  the  workday  to  nol 
exceeding  eight  hours  in  any  one  day  tor  un- 
derground workers  excef>t  in  cases  of  emer- 
gency; provisions  prohibiting  the  employment 
of  any  boy  under  the  age  of  sixteen  or  the 
employment  of  any  girl  or  woman,  without 
regard  to  age.  in  any  rrune  t>elow  the  surface; 
provisions  securing  the  workmen  complete 
freedom  of  purchase;  provisions  requiring  the 
p^iymenl  of  wages  at  least  twice  a  month  in 
lawful  money  of  the  United  States,  and  provid- 
ing proper  rules  and  regulations  to  Insure  the 
fair  and  just  weighing  or  measurement  of  the 
coal  mined  by  each  miner,  and  such  other  pro- 
visions as  he  may  deem  necessary-  to  insure 
the  vale  of  the  production  of  such  leased  lands 
lo  the  United  States  and  to  the  public  al  rea- 
sonable prices,  for  the  protection  of  the  inter- 
ests of  the  United  Stales,  for  the  prevention  of 
monopoly,  and  for  Ihe  safeguarding  of  the 
public  welfare.  None  of  such  provisions  shall 
be  in  conflict  with  the  laws  of  the  states  in 
which  the  leased  property  is  situated." 
Section  32  prt)vides: 

"The  Secretary  of  the  Interior  is  aulhoriied  to 
prescribe  necessary  and  proper  rules  arid  regu- 
lations and  to  do  any  and  all  things  necessary 
to  carry  out  and  accomplish  the  purposes  of 
this  chapter,  also  to  fix  and  determine  the 
boundary  lines  of  any  structure,  or  oil  or  gai 
field,  for  the  purpmses  of  this  chap«eT.  Noth- 
ing in  this  chapter  shall  be  construed  or  held 
to  affect  the  nghls  of  the  States  or  other  local 
authonty  lo  exerose  any  righu  which  they 
may  have,  including  Ihe  nght  lo  levy  and  col- 
led taxes  upon  improvemenis.  output  of 
mines,  or  other  nghls.  property,  or  assets  of 
any  lessee  of  ihe  United  Slates." 


|iraflir«-s.  pro\»T:".>  ii  >  '  i.;.;.i.-  \s.l.>U-  and 
mon<i|M>ly.  ami  dilivirme  ruiuirtrnfnls. 
There  is  no  menlmn  of  l.it:(!  um.-  planning' 
controls.  Moreover,  the  proviso  assures 
only  that  the  Secretary  of  the  Interior 
shall  observe  stale  standards  in  drafting 
the  lease's  terms.  It  is  not  a  recognition 
of  concurrent  stale  jurisdiction.     * 

Nor  is  the  savings;  clause  in  §  189 
of  any  avail.  After  delegating  lo  the 
Secretary  of  the  Interior  broad  authority 
lo  prescribe  rules  and  regulations  neces- 
sary lo  effect  the  purposes  of  the  act, 
the  section  continues: 

"Nothinjj  in  this  chapter  shall  he  con- 
strued or  held   to  affect   the  rights  of 
the   States  or  other  local   authority   to 
exercise    any    rights   Vhich    they    may 
have,   including  the   right   to  levy   and 
collect  laxes  upon   improvemenis,  out- 
put of  mints,  or  other  rights,  pTo[>erty, 
or  assets  of  any   lessee  of  the  United 
Slatea."    (30  U.S.C.  §  189.) 
The  proviso  preserves  lo  the  stales  only 
"any     rights     which     they     may     have." 
While    this   is  an   express   recognition   of 
the  right  of  the  stales  to  tax  activities  of 
the  Government's  lessee  pursuant  to  its 
lease  {Oklahoma  Tax  Commission  v.  Tex- 
as Co.  (1949)  336  U.S.  342,  69  S.Cl.  561. 
93  LlE^I.  721),  and  has  been  relied  upon 
in  part  lo  uphold  forced  pooling  and  well 
spacing  of  federal    mineral   lessee  opera- 
tions (Texas  Oil  &  Gas  Corp.   v.  Phillips 
Petroleum       Co.       (W.D.Okl.l967)       277 
F.Supp.   366.  371,   aff'd  (10th   Cir.    1969) 
406  F.2d  1303.  1304),  the  proviso  cannot 
give  authority  to  the  stale  which  it  does 
nol  already  possess.     Although  state  law 
may  apply  where  it  presents  "no  signifi- 
cant   threat    to   any    identifiable    federal 
f)olicy    or    interest"    {Texas    Oil    &    Gas 
Corp.  V.  Phillipa  Petroleum  Co..  supra,  at 
871),    the    states    and    their    subdivisions 
have  no  right  to  apply  local  regulations 
impermissibly    conflicting    with    achieve- 
ment of  a  congreasionally  approved   use 
of  federal  lands  and  the  proviso  of  §  189 
does  nol  alter  this  principle. 

Finally,  we  are  reassured  in  the 
correctness  of  our  decision  by  policy  con- 
siderations implicitly  reflected  in  the 
structure   and   operation   of   the   Mineral 


Lands  l>ca.sin^;  At  ^  if  ]'.  .  '.•■'.  '»..»•  Nrt- 
tional  tnvirontiunl.il  I.  .i<.>  Avl  i.f  \y{,^ 
(42  U.S.C  §§  ■iS2\  ft  .«.«•/  )  As  Ventura 
recogniT^d  in  filing  its  .s<r<iii(i  atncndt-d 
complaint,  the  National  I-^nvironmental 
Protection  Act  ("NEPA")  and  the  guide- 
lines, regulations,  and  Executive  Orders 
issued  in  pursuance  of  that  act,*  mandate 
extensive  federal  consideration  and  fed- 
eral-local cooperation  concerning  the 
local,  environmental  impact  of  federal 
action  under  the  Mineral  Lands  Leasing 
Act.  If  federal  officials  fail  to  comply 
with  these  requirements.  Ventura  has  a 
remedy  against  those  officials. 

Our  decision  does  not  mean  that  local 
interests  will  be  unheard  or  unprotected. 
In  rejecting  a  local  veto  power  while 
simultaneously  guarding  local  concerns 
under  NEPA,  local  interests  can  be  rep- 
resented, the  integrity  of  the  federal 
leases  and  drilling  permits  reconciling 
national  energy  needs  and  local  environ- 
mental interests  can  be  protected,  and 
the  ultimate  lessee  will  be  responsible  to 
a  single  master  rather  than  conflicting 
authority. 

Although  we  recognize  that  feder- 
al incuniions  upon  the  historic  police 
power  of  the  states  are  not  to  be  found 
without  good  cause  {see,  e.  g..  Rice  v. 
Santa  Fe  Elevator  Corp.  (1947)  331  U.S. 
218,  230,  67  S.Cl  1146.  91  L,Ed.  1447). 
we  must  affirm  because  "under  the  cir- 
■  cumstances  of  this  particular  case,  [the 
local  ordinances]  stand  as  an  obstacle  lo 
the  accomplishment  and  execution  of  the 
full  purposes  and  objectives  of  Con- 
gress." {Mines  v.  Davidowitz  (1941)  312 
U.S.  52,  67,  61  S.CL  399,  404,  85  L.Ed. 
581.  Accord,  Jones  v.  Rath  Packing  Co. 
(1977)  430  U.S.  519.  526.  97  S.Ct.  1305.  51 
L.Ed.2d  604.)  "fVvihere  those  state  laws 
conflict  .  .  .  with  other  legislation 
passed  pursuant  to  the  Property  CHaiise. 
the  law  is  clear:  The  state  laws  must 
recede."  {Kleppe  v.  New  Mexico,  supra, 
426  U.S.  at  543,  96  S.CL  at  2293-2294.) 

AFFIRMED. 

S.  See.  e.  g..  National  Environmental  Policy 
Act,  42  U.S.C  §§  4321  ef  seq.;  Cuidelincs-of 
the  Council  on  Envirorunenlal  Quality.  40 
C.F.R..  Part  1500;  ExecuUve  Order  Number 
1 1514,  35  FeilReg.  4247.  March  5.  1970. 


Mississippi  Power  &  Light  Co.  v.  Nuclear  Regulatory 

Commission 

Nos.  78-1565.  -1871.  -2200  (5lh  Cir.  Aug.  24. 1979) 

The  Fifth  Circuit  Court  of  Appeals  upholds  the  Nuclear  Regulatory  Commission's 
(NRC's)  schedule  of  fees  for  the  recovery  from  license  applicants  of  the  costs  of  pro- 
cessing license  applications  and  conducting  safety  inspections  and  environmental 
reviews.  The  case  law  interpreting  Title  V  of  the  Independent  Offices  Appropriation 
Aci  indicates  that  this  statutory  provision  empowers  the  NRG  to  assess  a  fee  for  its  ac- 
tiviiics  which  bestow  a  special  benefit  upon  an  identifiable  party.  The  court  rules  that 
the  NRC  has  full  authority  to  assess  fees  against  license  applicants  under  the  statute 
because  a  license  is  a  prerequisite  to  operating  a  nuclear  facility  and  thus  confers  a 
special  benefit  upon  the  licensee.  The  court  then  holds  thai  the  NRC  is  not  required  to 
segregate  the  public  and  private  benefits  that  fiow  from  a  particular  action  and  charge 
applicants  only  for  the  latter.  The  Commission  may  recover  the  full  cost  of  providing  a 
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BLM.ER.0250 


United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOUCITOR 
WASHINGTON,  D.C.    20240 

DEC    8  iyo3 


Memorandum 

To:       Deputy  Assistant  Secretary  Griles 
Land  and  Water  Resources 

From:      Associate  Solicitor,  Energy  and  Resources 

Subject:   Ventura  County  and  the  "applicable  local  laws" 

stipulation 


The  Bureau  of  Land  Management  currently  inclu 
coal  leases  providing  that  the  "Lessee  shall 
valid  and  applicable  laws  and  regulations  of 
local  governmental  authority."   This  stipulat 
October  1980  for  inclusion  in  leases  sold  at 
coal  lease  sales  under  the  existing  coal  leas 
Governor  Lamm  has  requested  in  connection  wit 
a  prototype  oil  shale  lease  that  the  stipulat 
include  a  list  of  the  state  and  local  laws  we 
applicable."   This  memorandum  discusses  wheth 
necessary  to  assure  that  lessees  will  be  subj 
and  local  laws.   We  conclude  that  it  is  not, 
certainly  permissible  if  you  conclude  that  it 
matter  of  policy. 

The  Current  Stioulation 


des  a  stipulation  in 
comply  with  all 
Federal,  State  and 
ion  was  adopted  in 
the  first  regional 
ing  program, 
h  our  development  of 
ion  in  that  lease 

consider  "valid  and 
er  such  a  listing  is 
ect  to  valid  state 
although  it  is 

would  be  wise  as  a 


The  Secretary  explained  the  purpose  of  tl 
his  decision  to  use  it.   Secretarial 


m 


:he  stipulation  now  in 

Issue  Document  (SID), 

Coal  Leasing  in  the  Green  River-Ham's  Fork  Region  69  (October 

to 


use 


■  ■ ^     ...   z-z^L.^:-^ -,  -  ^ 

1980).  First,  the  words  "valid  and  appl 
lessees  (and  the  United  States)  the  righ 
that  "impermissibly  conflict  with"  coal 
the  lease,  and  to  establish  that  the  loc 
of  the  conflict  or  inconsistency  with  fe 
"valid  and  applicable."  Second,  the  sti 
that  the  lessee  "is  not  free,  by  virtue 
Federal  lease,  to  ignore  State  and  local 
benefit  of  the  [local]  citizens  .  .  .." 


icable"  preserve 
t  to  challenge  local  laws 
development  authorized  by 
al  law  is,  to  the  extent 
deral  directives,  not 
pulation  makes  it  clear 
of  possession  of  the 

laws  enacted  for  the 
SID,  suDra. 


This  stipulation  was  adopted  after  discussion  with  the  staffs  of 
both  Governors  Lamm  and  Herschler.   SID,  supra  at  18,  22. 
Secretary  Andrus  did  not  choose  the  stipulation  language  offered 
by  the  State  of  Colorado  to  deal  with  this  issue.   Colorado's 
proposed  stipulation  failed  to  include  the  qualifying  language 
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"valid  and  applicable"  in  making  state  and  local  laws  applicable 
to  lease  activity.   SID,  supra  at  11-12.   In  other  words,  it  did 
not  serve  the  first  of  the  two  purposes  the  Secretary  implemented 
in  his  decision. 

The  State  was  worried  at  that  time  that  state  and  local  law, 
including  land  use,  facility  siting  and  environmental  laws  had 
been  rendered  inapplicable  to  the  activity  of  federal  mineral 
lessees  by  a  March  1980  Supreme  Court  decison.   Ventura  County  v. 
Gulf  Oil  Co. ,  601  F.2d  1080  (9th  Cir.  1979),  aff'd  without 
opinion,  445  U.S.  947  (1980).   (See  attachment).   The  adoption  of. 
the  stipulation  was  designed  to  establish  the  Department's  policy  • 
in  response  to  the  Court's  decision,  namely,  that  state  and  local 
laws  do  apply  to  lessees  unless  the  local  law  prohibits 
accomplishment  of  the  federal  purpose,  i.e.,  development  of 
federal  minerals  consistent  with  the  Mineral  Leasing  Act. 

The  Ventura  County  Decision 

In  Ventura  County,  supra,  the  court  of  appeals  held  that  Ventura 
County's  open  space  land  use  permitting  ordinance  could  not 
permanently  or  temporarily  prohibit  Gulf  from  drilling  a 
federally-approved  well  on  its  federal  oil  and  gas  lease  in  Los 
Padres  National  Forest.   The  court  held  that  the  County  was 
trying  to  "substitute  its  judgment"  on  a  federally-authorized  use 
of  federal  land  despite  an  "extensive  federal  [permitting]  scheme 
reflecting  concern  for  the  local  environment  as  well  as 
development  of  the  nation's  resources."   601  F . 2d  at  1084.   This 
office  has  viewed  the*  case  as  standing  for  the  proposition  that 
local  zoning  and  land  use  permitting  ordinances  cannot  be  used  to 
prohibit  exploration  or  development  of  a  federal  mineral  lease 
when  the  proposed  activity  is  consistent  with  the  mineral  lease 
and  applicable  federal  permitting  regulations.   It  was  the 
County's  assertion  of  "veto  power  over  the  Government's  lessee" 
that  the  Court  refused  to  sustain.   Id.   In  our  view,  the 
County's  power  merely  to  regulate  the  lessee's  activities  was  not 
squarely  at  issue. 

States  and  localities,  however,  have  been  concerned  that  federal 
lessees  will  assert  the  case  as  a  bar  to  any  application  of  local 
permitting  laws,  that  is,  lessees  will  assert  that  they  are 
immune  from  and  may  simply  ignore  local  permitting.   To  forestall 
just  such  an  assertion,  Secretary  Andrus  adopted  the  stipulation 
now  in  use.   The  stipulation  binds  the  lessee  by  contract  to 
abide  by  local  laws.   It  grants  "immunity"  to  the  lessees  only  to 
the  extent  that  the  local  laws  seek  to  prohibit,  rather  than 
regulate  or  mitigate,  lease  acitivity.   We  are  satisfied  that 
this  'is  an  appropriate  exercise  of  the  Secretary's  power  under  30 
U.S.C.  §  187  to  impose  in  federal  mineral  leases  such  terms  as  he 
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deems  necessary  "for  the  protection  of  the  interests  of  the 
United  States  .  .  .  and  for  the  safeguarding  of  the  public 
welfare. " 


Listing  Applicable  Laws 

The  State  of  Colorado  is 
laws  be  established,  and 
proposed  prototype  oil  sh 
the  State's  desire  for  cl 
Depart.Tient  '  s  policy.  The 
attach  such  a  list  to  the 
laws  governing  types  of  c 
lessee.  If  that  is  done, 
our  intention:  is  the  li 
change  in  the  Department' 
applicable"  in  the  origin 
October  1980  policy  decis 
would  need  to  treat  expre 
state  and  local  laws  and 


now  requesting  that 

attached  as  a  stipu 

ale  lease.   The  req 

ear  "public  underst 

Department  may,  of 

lease  as  a  collect 

onduct  likely  for  a 

however,  we  should 

St  a  courtesy  publi 

s  policy  on  the  mea 

al  stipulation,  as 

ion.   Furcher,  if  a 

ssly  the  applicabil 

regulations  under  t 


a  list  of  app 
lation  to  the 
uest  is  motiva 
anding"  of  the 

course,  corapi 
ion  of  existin 

federal  oil  s 

be  clear  to  a 
c  notice;  or  i 
ning  of  "valid 
explained  in  t 

list  is  attac 
ity  of  later-e 
hose  laws. 


licable 

ted  by 

le  and- 
g  local 
hale 
nnounce 
s  it  a 

and 
he 

hed,  we 
nacted 


With  or  without  a  list,  however,  it  may  be  appropriate  in  view  of 
Colorado's  request  to  revise  the  existing  stipulation  to  express 
more  clearly  our  intention  that  state  and  local  law  is  not 
applicable  when  it  is  used  to  prohibit  lessee ' s •  activity 
necessary  to  achieve  the  Departmental  purpose  in  lease  issuance. 
The  stipulation  might  read: 


The  lessee  shall  comply  wit 
local  laws  governing  any  cl 
undertaken  on  the  lease  in 
rights,  including  permit  an 
except  that  such  laws  apply 
extent  that  the  administeri 
entity  reasonably  regulates 
conduct  on  this  lease,  and 
the  lessee's  exercise  of  th 
beneficial  use  granted,  con 
Mineral  Leasing  Act,  by  the 


h  all  state  and 
ass  of  activity 
exercise  of  lease 
d  license  laws, 

only  to  the 
ng  governmental 

the  lessee's 
does  not  prohibit 
e  right  to 
sistent  with  the 

lease. 


We  are  prepared  to  provide  further  advice  on  this  subject  at  your 
request.- 


-^OAA/UnCf^M 


Lawrence  J.  J'ens^n 
Associate  Solicitor 
Energy  and  Resources 


Attachment 


X-17 


t 


EXHIUIT  11 


April  3,  1985 
ui*-i.Ki«i.u47y 

i'liLWOKANDUi-l 

XU:       State  Director,  bureau  of  Land  iManagement ,  Denver, 
Coxorauo 

FKOfi:     Regional  Solicitor,  Rocky  Mountain  Region 

SJikJiitJT:   Protest  of  Piceance  Basin  RMP 

Your  staff  recently  delivered  to  our  office  copies  of  protests  filed  by  the 
Rio  iixanco  County  board  of  Couuaissioners  (the  County)  and  the  AGNC  (Associated 
Coveruments  of  Nortnwest  Colorado) .   Tnose  two  organizations  have  protested 
tne  adoption  oy  the  bureau  of  tne  Proposed  Resource  Management  Plan  and  Final 
Environuental  Impact  Statement  for  the  Piceance  Basin  (RMP) .  The  County 
specifically  protests  tne  deletion  of  a  provision  from  the  RMP  which  would 
require  luture  oil  snale  lessees  and  "tue  affected  governments"  to  develop  a 
mutually  agreeaDle  socioeconomic  impact  mitigation  plan  at  the  time  the  lessee 
suDmits  its  Detailed  Development  Plan.   It  also  proposes  that  a  stipulation 
requiring  oxi  snale  lessees  to: 

"...  comply  witu  State  or  local  law  and  regulations 
concerulng  the  lease  activities  on  Federal  lands,  as 
loa^  as  SUCH  law  or  regulations  do  not  prohibit  tue 
lease  itself  or  tne  lease  activity  as  a  sanction  for 
violation  for  such  law  or  regulation." 

Tne  ACi^C's  protest  is  generally  supportive  of  the  one  filed  by  the  County,   It 
au^^ests,  uowever,  that  all  oil  shale  leases  contain  the  following  stipulation; 

"Tne  lessee  snail  comply  with  all  State  and  local  laws 
governing  any  class  of  activity  undertaken  on  the 
lease  la  exercise  of  lease  rights,  including  permit 
and  license  laws,  except  that  such  laws  apply  only  to 
tne  extent  that  the  administering  governmental  entity 
reasonably  regulates  the  lessee's  conduct  on  this 
lease,  and  noes  not  prohibit  the  lessee's  exercise  of 
tne  ri^t  to  beueticiai  use  granted,  consistent  with 
Che  i-iiaeral  leasing  Act,  by  the  lease." 
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TUe  principal  ditfereace  betweeu  tiie  two  proposed  stipulations  is  that  the 
Avil^C  version  includes  a  provision  requiring  reasonable  regulation  by  State  and 
local  governments.   Tne  County's  version  would  allow  all  regulation  provided 
it  did  not  result  in  absolute  prohibition  of  development  activities. 

Tne  aGNC's  proposed  stipulation  was  suggested  by  the  Associate  Solicitor, 
liivision  o±  Ener^^y  and  Resources,  in  a  December  8,  1983,  memorandum  to  Deputy 
Assistant  Secretary  Griles  as  a  possible  alternative  to  a  stipulation  that  the 
Bureau  of  xand  Management  (iili>l>  had  inserted  in  some  coal  leases  at  that  time, 

Tne  AGNC  asserts  that  without  the  above-quoted  stipulation  or  something 
similar  to  it,  the  R^iP  will  be  inconsistent  with  Rio  Blanco  County  land  use 
laws  and,  for  this  reason,  would  not  meet  the  requirements  of  43  CFR 
lolU.3-2(a->. 

Tne  Bid's  justification  for  changing  the  proposed  stipulation  in  the  final  RMP 
is  supportea  by  the  law.  As  proposed,  the  stipulation  requires  State  and 
local  agreement  that  an  oil  shale  lessee's  proposed  socioeconomic  impact 
mitigation  plan  is  adequate.  Absent  that  agreement,  a  lessee  will  be  unable 
to  proceed  with  the  development  of  the  leased  oil  shale  deposits,  thus 
frustrating  a  congressionally  approved  use  of  Federal  lands.   It  is  precisely 
tais  sort  of  veto  power  over  a  Congressionally  approved  activity,  the  leasing 
ana  developing  of  Federally  owned  oil  shale  deposits,  that  the  courts,  in 
Ventura  County  v.  Gulf  Oil  Co.,  bOl  F.2d  x080  (9th  Cir.  1979),  aff 'd  without 
opinion,  445  U.S.  947  (1980),  concluded  was  prohibited. 

On  the  otner  hand,  tne  experience  gained  through  the  administration  of  the 
Department's  Prototype  Oil  Shale  leasing  Program  indicates  there  may  be  some 
merit  to  the  County's  argument  tnat  the  time  for  submitting  a  socioeconomic 
impact  mitigation  plan  may  not  necessarily  be  when  the  Detailed  Development 
Plan  is  submitted.  A  stipulation  providing  for  the  submission  of  a 
"cooperatively  developed"  mitigation  plan  (or  plans)  at  a  mutually  agreeable 
time  (or  times)  could  be  inserted  in  an  oil  shale  lease  to  satisfy  the 
County's  concerns. 

Tne  protests  submitted  by  the  County  and  the  AGNC  suggest  those  organizations 
misapprehend  tne  ruling  in  the  Ventura  County  decision,  supra,  and  the 
Associate  Solicitor's  explanation  of  that  ruling.  Botn  the  Court  and  the 
Associate  Solicitor  conclude  tnat  State  and  local  Governments  cannot  impose 
laws  and  regulations  "impermissibly  conflicting  with  achievement  of  a 
congressionally  approved  use  of  Federal  lands,"  Ventura  County  v»  Gulf  Oil  Co.  , 
supra  at  1086.   Thus,  the  Associate  Solicitor  concluded  tnat  a  stipulation 
tnen  oeing  inserted  in  coal  leases  could  be  changed  "to  express  more  clearly 
our  intention  that  State  and  local  law  is  not  applicable  when  it  is  used  to 
pronioit  lessee's  activity  necessary  to  achieve  the  Departmental  purpose  in 
lease  issuance." 


t 


B 
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Unfortunately,  the  Councy,  focusing  on  tae  word  "prohibit,"  has  taken  the 
pobitioa  ciiat  auytniu^  short  of  absolute  prohibition  is  a  legitimate  exercise 
or  bcate  and  local  regulatory  autnority.i/   This  is,  however,  not  the 
ruliug  of  tne  Ventura  County  decxsiou,  supra.   That  case  rules  out  State  and 
xocal  laws  iDpermissaDXy  conflicting  witn  the  achievement  of  a  congressionally 
approvea  usea,  not  simply  tiiose  whicn  prohibit  such  use. 

To  avoia  confusion  in  the  future,  we  propose  that  the  stipulation  suggested  by 
tne  Associated  Solicitor  be  revised  to  more  clearly  reflect  the  ruling  of  the 
Ventura  oount>  decision,  su pra .   Tlie  stipulation  could  read  as  follows; 

Tne  lessee  stiall  comply  with  all  State  and  local  laws 
ftovernin^  any  class  of  activity  undertaken  on  the 
lease  in  the  exercise  of  lease  rignts,  including 
permits  and  license  laws,  except  that  such  laws  apply 
only  to  the  extent  they  do  not  impermissably  conflict 
witn  the  acnievement  of  a  congressionally  approved  use 
or  Federal  lands. 

Xue  County  will,  no  doubt,  find  the  aoove-suggested  stipulation  less  than 
satisractory  as  it  does  not  list  or  attempt  to  define  laws  which 
"iiiipermissaoiy  conflict  witu  the  achievement  of  a  congressionally  approved  use 
or  Feaeral  laua."  We  nave  made  no  attempt  to  compile  such  a  list  or  to 
proviae  sucn  a  definition  because  we  believe  it  cannot  realistically  be  done. 
Neitner  qo  we  oelieve  it  would  be  especially  nelpful  to  attempt  to  generally 
catejjorize  impermissably  conflicting  laws.   Tine  attempt  by  the  Associate 
Solicitor  to  categorize  by  stating  laws  wnich  do  not  prohibit  do  not 
iuiperuiissably  conflict,  was  promptly  misconstrued.  Moreover,  even  a  facially 
acceptable  law  may  be  appxied  in  sucu  a  manner  as  to  impermissably  conflict 
with  a  congressionally  approved  use  of  Federal  land. 

Witn  re^aru  to  tne  AGNC's  association  ttiat  failure  to  include  a  stipulation 
re4uirement  similar  to  the  one  suggested  by  the  Associate  Solicitor  would 
violate  4J  CFK  161U.3-2(a),  that  regulation  requires  consistency  between 
resource  management  plans  and  local  land  use  plans  only  to  the  extent  the 
local  plans  are  "consistent  witn  tne  purposes,  policies,  and  programs  of 
Federal  laws  and  regulations  applicable  to  public  lands."  Moreover,  the 


1/  It  is  interesting  to  note  that  a  "Socio-Bconomic  Impact  Mitigation 
Agreement"  iuitially  proposed  by  Kio  bianco  County  for  the  Cathedral  Bluffs 
Suale  Oil  Company  (the  C-o  lessees)  pursuant  to  Rio  Blanco  County's  "Major 
Leveiopment  Fermit  Ordinance"  required  Catnedral  Bluffs  to  pay  for  many 
specific  projects  in  Rio  Blanco  County,  few,  if  any,  of  which  are  located  on 
lands  covered  by  tne  C-b  lease,  as  a  condition  for  receiving  the  Permit  and 
required  a  3>:j,OuO,000  irrevocable  letter  of  credit  or  an  escrow  deposit  in 
tnat  amount  as  security  for  performance.   We  are  advised  that  Cathedral  Bluffs 
aas  refused  to  sign  tne  proposea  Agreement. 
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stipulatioQ  we  have  proposed  Is  no  different  lu  effect  than  the  one  proposed  ^ 

by  tne  Associate  Soiicitor,  one  that  the  AGNC  found  to  be  acceptable. 

If  you  have  additional  questions  regarding  this  matter,  please  contact  the 
undersigned . 


Lowell  L.  Madsen 

For  the  Regional  Solicitor 

Rocky  Mountain  Region 

cc:  Acting  Deputy  Associate  Solicitor,  Division  of  Energy  and  Resources 


Lliiadsenijan    4-2-65 


t 
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Discuasion  of  Blackhawk  Coal  Company,  68  IBLA  96  (1982)  and  Section  30  of 
the  Mineral  Leasln^j  Act 


In  Blackhawk,  the  Board  of  Land  Appeals  (IBLA)  applied  section  30' s 
public  welfare  clause  to  determine  whether  a  particular  BLM  coal  lease  stipu- 
lation (appearing  on  a  standard  BLM  lease  form)  exceeded  the  Secretary's  sec- 
tion 30  authority.  The  relevant  part  of  section  30  of  the  MLA,  30  U.S.C. 
187  (1982),  reads  as  follows:  "£ach  [mineral]  lease  shall  contain  .  .  .  such 
other  provisions  as  [the  Secretary]  may  deem  necessary  .  .  .  for  the  safe- 
guardin^j  of  tne  public  welfare." 

Blackhawk  involved  the  lessee's  ciiallenge  to  certain  terms  of  a  read- 
justed coal  lease.  BLM  proposed,  in  section  12  of  the  readjusted  lease, 
tnat  the  lessee  be  responsible  for  avoidance  and/or  repair  of  damages  on 
non-Federal  land  in  tne  vicinity  of  the  lease  that  would  result  fron  opera- 
tions on  the  lease.  Blackhawk  thus  addressed  the  mitigation  of  off-lease 
impacts  of  Federal  mineral  lease  development  activities,  even  though  the 
impacts  addressed  were  physical  damages  to  land,  not  social  and  economic 
impacts. 

Both  the  majority  and  the  dissenting  opinions  turned  on  an  interpre- 
tation of  the  "public  welfare"  clause  of  section  30  of  the  MLA.  The  major- 
ity interpreted  section  3U  not  to  authorize  imposition,  on  Federal  lessees, 
of  liability  for  damages  to  private  property  not  underlain  by  Federal  coal 
deposits.  Tiie  majority  determined  that  the  public  welfare  provision  did  not 
justify  "BlM's  effort  to  assume  jurisdiction  of  a  lessee's  legal  liabilities 
CO  owners  of  private  ( 'non- Federal ' )  land  who  assert  purely  private  tort 
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claims."  bH  IBLA  at  102-iUJ.  The  majority  stated  that  the 
mitl^ationstipulation  at  issue  was  uot  authorized  under  section  30  but 
related  to  a  matter  generally  reserved  to  State  law  -  private  tort  actions 
wnich  arise  from  physical  damage  to  another's  property.  In  addition,  the 
majority  found  tiie  proposed  stipulation  too  vague  to  be  enforceable. 

The  partially  dissenting  opinions  interpreted  the  section  30  public 
welfare  authority  of  the  Secretary  more  broadly.  Judge  Irwin  read  the  pub- 
lic welfare  clause  of  section  30  to  include  general  environmental  protec- 
tion. He  also  cited  several  other  statutues  applicable  to  Federal  coal 
leasing  activities,  and  concluded  that: 

Individually  and  together,  these  four  [FCLAA,  SMCRA, 
FLPMA,  and  NEPAj  are  sufficient  basis  for  the  conclusion 
that  off-site  impacts  on  both  public  and  private  lands  of 
mining  coal  under  a  Federal  lease  must  be  analyzed  before 
the  lease  is  issued  and  regulated  afterwards. 

Od  liiLA  at  117.   (Judge  Irwin,  concurring  in  part  and  dissenting  in  part). 

In  Judge  Burski's  partial  dissent,  he  agreed  with  Judge  Irwin's  analy- 
sis of  section  30  but  noted  that: 

iTjhe  statutory  language  directing  the  Secretary  to  in- 
clude, in  every  lease,  provisions  'to  safeguard  the  public 
welfare'  Idoes  notj  give  the  Secretary  a  roving  commission 
to  include  any  provision  in  a  coal  lease,  regardless  how 
attentuated  a  relationship  it  might  have  to  the  purposes 
of  the  lease.  Ratner,  i  believe  that  any  such  provision 
must  have  a  nexus  to  tne  subject  of  the  lease  itself,  in 
tnls  case  development  of  coal  deposits. 

b6  IiJLa  at  117.  (Jusge  xiurskl,  dissenting  in  part).  Judge  Burski  dissented 
because  ne  felt  ttie  majority,  in  interpreting  section  12(b)(1)  of  the  stan- 
dard coal  lease  form  (whica  required  the  lessee  to  "repair  damage  to  (1)  any 
forage  or  timoer  growtn  on  Federal  or  non-Federal  lands  in  the  vicinity  of 
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tue  leased  land"),  failed  to  distinguish  between  what  the  Secretary  could  do 
m  tnrougft  section  i2(b)(l)  as  it  related  to  his  section  30  authority  and  "what 

trie  Secretary  might  be  well-advised  to  do  and  makes  the  latter  standard  the 
test  for  determining  the  extent  of  Secretarial  Authority."  68  IBLA  at  117. 

If  BLM  were  to  impose  more  specific  physical  mitigation  stipulations 
for  nearby  off-lease  areas  because  of  specific  projected  off-lease  impacts 
of  Federal  lease  mineral  development,  the  Board  might  uphold  such  stipula- 
tions, iiowever,  the  Board  has  not  yet  reviewed  off -lease  socioeconomic 
lease  stipulations  imposed  to  mitigate  projected  mineral  lease  development 
impacts. 

At  a  minimum,  if  such  stipulations  required  lessees  to  comply  with  all 

State  and  local  regulations  and  such  regulations  included  socioeconomic 

"       requirements,  the  holding  in  Ventura  County  would  not  allow  such  conditions 

if  tney  iuipermissibly  conflicted  with  the  federally  authorized  use;  i.e., 

witn  mineral  development  on  the  lease. 

Tne  Blackhawk.  case  is  shown  in  Exhibit  12. 
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EXHIBIT  12  ,  "*  ''^"'-^  "^'^^  ^°- 


United  States  Department  of  the  Interior 

OFFICE  OF  HEARINGS  AND  APPEALS 
INTERIOR  BOARD  OF  L.KSD  APPEALS 
4015    WILSON    BOULEVARD 
ARLINGTON,    \1RCINIA       22203 


BIAQQUWK  03AL  CO. 

I3IA  82-519  Ifecic3ed  October   26,    1982 

Appeal  fron  t±ie  decision  of  the  Utah  State  Office,  Bureau  of  Lard 
yjanagement,    imposing  certain  readjusted  terms  and  conditions  on  coal  leases. 
Salt  Lake  029093-046653,  Utah  058184,  ard  U-25484. 

Affirmed  in  part,  reversed  in  part,  and  remanded. 

1,         Coal  Leases  and  Permits:  Leases — Mineral 
Leasing  Act:  Generally 

The  Board  of  Land  Appeals  will  not 
reverse  as  unreasonable  a  readjustment 
of  an  underground  coal  lease  establishing 
a  royalty  of  8  percent,  since  the  lessee 
may  seek  further  rate  relief  under 
30  U.S.C.   §  209  (1976)   if  needed. 

2«         Coal  Leases  and  Permits:  Leases — Mineral 
Leasing  Act:  Generally 

A  decision  proposing  a  provision  in  a 
readjustment  coal  lease  for  suspension 
of  continued  operations  upon  the  payment 
of  advance  royalty  will  not  be  reversed 
merely  because   it  makes  the  terms  and 
conditions  of  the  payments  the  subject  of 
a  future  agreement. 

3.         Coal  Leases  and  Permits:   Leases — Mineral 
Lsasing  Act:  Generally 

The  Bureau  of  Land  Management  may  prop- 
erly include  pra/isions  requiring  submis- 
sion of  new  mining  and  exploration  plans 
in  a  readjusted  coal  lease  even  though 
a  mining  plan  has  been  approved,  since 
new  or  revised  plans  may  be  needed  for 
other  mineable  coalbeds  or  because  rock 
conditions  may  require  mining  changes. 
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,^.         Coal  Leases  and  Permits:   Leases — 
Einvironmental  Quality:  Genercdly — 
Mineral  Leasing  Act:  Generally 

A  .prevision  in  a  readjusted  coal  lease^ 
requiring  the  lessee  bo  conduct  opera- 
tions  so  as  tD  avoid  danage  "to  non- 
Federal  lands  in  the  vicinity  of  the 
leased  lands,"  and   "where  practicable,  * 
*to  repair"  such  damage  as  does  occur, 
subject  to  the  approval  of  the  lessor, 
is  improper,  unenforceable,  and  void. 

5.  Coal  Leases  and  Permits:  Leases — 
Environmental  Quality:  Generally — 
Mineral  Leasing  Act:  Generally 

It  is  proper  to  include  in  a  readjusted 
coal  lease  a  provision  requiring  the 
lessee  to  conduct  at  its  own  expense  a 
survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval 
of  a  mining  plan  or  any  activity  that 
would  disturb  the  surface  of  the  land. 

6.  Coal  Leases  and  Permits:  Leases — Mineral 
leasing  Act:  Generally 

It  is  proper  to  include  a  provision  in  a 
readjusted  coal  lease  which  reserves  to 
the  United  States  the  right  to  authorize 
other  uses  of  the  leased  lands  that  do 
not  unreasonably  interfere  with  the 
exploration  and  mining  operations  of 
the  lessee,  even  though  it  contains  no 
express  provision  for  notification  to  the 
lessee,  since  any  authorized  use  would  be 
subject  to  the  lease. 

7.  Goal  Leases  and  Pennits:  Leases — Mineral 
Leasing  Act:  Generally 

Under  30  U.S.C.   §  187  (Supp.   II,   1978), 
a  coal  lease  must  include  a  provision 
requiring  twice-monthly  payment  of  wages 
in  the  absence  of  a  showing  that  compli- 
ance with  the  provision  would  place  the 
lessee  in  violation  of  state  law. 
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8.  Coal  Leases  and  Permits:    Leases — 

SnvironiTiental  Quality:  Generally — 
Mineral  Leasing  Act:  Generally 

A  readjusted  coal  lease  may  properly 
req'jire  that  buildings  and  surface  struc- 
tures be  painted  in  a  color  which  con- 
fonns  or  blends  with  the  natural  color  of 
the  surrounding  area  in  onder  to  mitigate 
negative  visual   impacts   in  a  nearby 
recreation  area  where  the  lessee  fails 
to  establish  that  compliance  with  the 
requirernent  is  not  infeasible. 

APP£ASANCES:      Hugh  C.   Garner,  Esq.  ,  Salt  Lake  City,  Utah,    for  appellant. 

OPINION  BY  ADMINISTRATIVE  JLFDGE  SIUtBirG 

Blackhawk  Coal  Company  (Blackhawk.)  has  appealed  from  the  January  26, 
1932,  decision  of   the  Utah  State  Office,  Bureau  of  Land  Managerrent  (BLM) , 
overruling  Blackhawk' s  objections  to  proposed  terms  and  conditions  of  coal 
leases  Salt  Lake  029093-046653,  U-058184,  and  U-25484,  and  readjusting  the 
terTTis  of  those  leases  effective  November  1,   1981.     The  leases  were  issued  to 
appellant's  predecessor  in  interest  on  June  17,   1921,  under  the  prc^/isions 
of' section  7  of  the  Mineral  Leasing  Act  of  1920,   30  U.S.C.   §  207   (1976), 
which  presides  that  tlie  United  States  may  readjust  the  terms  of  those  leases 
at  the  end  of  20  years.    1/    On  August  4,   1981,  appellant's  immediate  prede- 
cessor in  interest  was  notified  of  the  proposed  read justnent  of  the  leases. 
Blackhawk  timely  filed  objections  to  certain  proposed  read  jus  drent  terms. 
BL:<'s  decision  overruling  those  objections   is  the  subject  of  this  appeal. 

Blackhawk  objects  to  the  imposition  of  a  production  royalty  of  8  per- 
cent of   tiie  value  of  coal  produced  by  underground  methods  by  proposed  sec- 
tion 6  and  offers  scfxe  economic  arguments  why  this  rate  is  unduly  burdensome. 
The  decision  below  pointed  out  that  the  Mineral  Leasing  Act  requires  a 
royalty  rate  of  12.5  percent,   "except  the  Secretary  may  determine  a  lesser 
amount  in  the  case  of  coal  reccrv'ered  by  underground  mining  operations." 
30  U.S.C.    §  207(a)    (1976).     The  decision  further  pointed  out  that  43  CFR 
3473.3-2(a)  (3)   provides  for  a  royalty  of  not  less  than  8  percent  of  the 
value  of  coal  removed   from  an  underground  mine,  except  that  the  authorized 
officer  may  determine  a  lesser  amount,  but  in  no  case  less  than  5  percent 
if  conditions  warrant.     A  lessee  may  apply  for  relief  from  the  royalty  rate 
established   in  the  leass  under  30  uls.C.   §  209   (1976);   43  CFR  3473.3(d)(2). 


1/     Salt   Laxe  029093  and   Salt  Lake  046653  were  combined    into  one  lease. 
L?ases  U-058184  and  U-25484  resulted   from  partial  assignments  of  land   from 
the  ccmbined    lease. 
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Appellant  contends  that  it  is  arbitrary  and  capricious  to  designate 
a  royalty  rate  by  regulation  without  assessing  a  company's  economic  capa- 
bility to  support  such  a  rate.     Appellant  points  to  43  CFR  3473.3-2(a) (1) 
which  states  that  royalty  rates  shall  be  determined  on  an  individual  case 
basis  prior  to  lease  issuance,  citing  Fosebud  Coal  Sales  Co.  v.  Andrus, 
I>to.   C79-160B,  slip  op.   at  15-16   (D.  Wyo.   1980),  aff'd,   667  F.2d  949 
(10th  Cir.   1982).     Appellant  contends  that  in  proposing  the  8  percent  pro- 
duction royalty,  the  Department  has  given  no  consideration  to  variations 
in  mining  conditions,  geography,   labor  maricets,  or  transportation. 

[1]      Departmental  regul.ation  43  CFR  3473.3-2  provides  two  ways  of 
granting  underground  coal  lessees  relief  from  the  statutory  12-1/2  percent 
royalty.     Subsections   (a)(1)  and  (a)(3)  implement  30  U.S. C.  §  207(a)   (1976) 
and  provide  that  a  rate  as  low  as  5  percent  may  be  deterrained  at  lease  issu- 
ance.    Alternatively,  the  Department  may  establish  a  royalty  rate  in  the 
lease  and  provide  relief  after  lease  issuance  upon  application  of  the  lessee 
under  subsection  (d),  which  implements  30  U.S.C.  §  209  (1976).     Appellant  has 
not  persuaded  us  that  it  is  unreasonable  to  establish  an  8  percent  royalty 
rate  in  the  lease  now,  since  the  rate  may  temporarily  be  reduced  later  if 
conditions  wanrant.     If  a  lower  rate  is  put  into  the  lease  now  and  economic 
conditions  change  favorably  during  the  terra  of  the  lease,  there  will  be  no 
.opportunity  for  upward  adjustment  of  the  royalty  figure  until  the  lease  is 
again  ripe  for  readjustment.     The  method  chosen  by  BLM  thus  assures  the 
United  States  a  fairer  reti^m  over  the  life  of  lease,  provides  appellant  some 
relief  from  statutory  12-1/2  precent  rate,  yet  affords  appellant  an  opportu- 
nity for  further  royalty  relief  when  it  is  really  needed.     We  previously  have 
affirmed  BUA  decisions  denying  special  royalty  relief  at  lease  readjustment, 
requiring  lessees  to  seek  such  relief  under  43  CFR  3473. 3-2 (d).     Lone  Star 
Steel  Co.,   65  IBLA  147   (1982);  Garland  Coal  and  Mining  Co. ,   49   IBLA  400 
(1980). 

[2]     Appellant  objects  to  section  7  which  implements  the  Cepartment's 
•authority  to  "suspend  the  condition  of  continued  operation  upon  the  payment 
of  advance  royalties."     30  U.S.C.  §  207(b)    (1976).     Previously,  a  definite 
figure  for  the  advance  royalty  could  be  determined  from  the  lease.     Section  7, 
however,  provides  as  follows: 

Upon  request  by  the  lessee  the  Mining  Supervisor  may  accept,  for 
a  total  of  not  more  tlian  ten  years,  the  payment  of  advance  roy- 
alties in  lieu  of  the  condition  of  continued  cperation  for  any 
particular  year.     Any  payirent  of  advance  royalties  in  lieu  of 
continued  (^»ration  shall  be  pursuant  to  an  agreement,  signed  by 
the  lessee  and  the  Mining  Supervisor,  which  shall  be  made  a  part 
of  this  lease.     The  agreement  shall  include  a  schedule  of  pay- 
ments and  shall  be  subject  to  the  advance  royalty  conditions  set 
forth  in  the  regulations.     The  advance  royalty  shall  be  based  on 
a  percent  of  the  value  of  a  minimum  number  of  tons  which  shall 
be  determined  on  a  schedule  sufficient  to  exhaust  the  leased 
reserves  in  40  years  from  the  date  of  approval  of  the  mining  and 
reclamation  plans  or  frcm  June  1,   1976,  depending  on  effective 
date  of  the  lease. 
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Appellant  finds  this  exception  unacceptable  because  it  conteiiplates  that  the 
parties,   without  kncwing  the  terms  and  conditions,  are  agreeing  to  agree  to 
something  at  a  future  date.     The  decision  below  fully  responds  to  this 
objection  as  follows: 

Section  7  of  all  coal  leases  is  inserted  to  comply  with 
Section  7(b)  of  the  MLLA.     In  its  objections  to  this  lease  stipu- 
lation,  the  lessee  appears  to  be  overlooking  two  points.      First, 
the  lessee,  not  the  Mining  Supervisor,  requests  that  advance 
royalties  be  paid.     The  lessee  may  not  wish  to  pay  advance  royal- 
ties in  lieu  of  continued  operation  and  thus  may  not  ever  need  to 
exercise  the  previsions  of  Section  7.     Second,  Section  7  gener- 
cdly  outlines  the  terms  of  any  advance  royalty  agreement.     The 
agree-nent  "shall  include  a  schedule  of  payments"  and   "shall  be 
based  on  a  percent  of  the  value  of  a  minimum  nuirter  of  tons 
which  shall  be  determined  on  a  schedule  sufficient  to  exhaust  the 
leased  reserves  in  40  years..."     If  the  regulations  about  advance 
royalties   (43  CFR  3473.3-2(b))  change,   then  those  regulations 
would  apply  to  the  leases  under  their  current  language. 

We  see  no  reason  to  reverse  BLM's  decision  with  respect  to  section  7. 

[3]  ^pellant  objects  to  sections  9  and  10  which  require  submission  of 
exploration  and  mining  plans,  contending  that  those  sections  are  inapplicable 
since  the  mining  plan  has  already  been  appproved.  We  accept  BLM's  reason  for 
overruling  the  objection: 

Although  these  leases  are  currently  under  production,   unforeseen 
circumstance  may  require  future  exploration  to  obtain  additional 
data  on  the  coal  deposits.     There  is  also  the  remote  possibility 
that  operations  could  terminate  along  with  the  mining  plan. 
Should  the  lessee  then  wish  to  resume  mining  operations  on  the 
leases,  new  mining  plans  would  be  required.     Absent  a  requirement 
for  such  plans,   the  lessee  might  argue  that  it  was  not  required 
to  submit  mining  plans  under  its  leases.     In  addition  mining 
plans  approved  relate  to  coal  beds  that  are  currently  under  pro- 
duction.    For  other  minable  coal  beds  on  these  leases  new  or 
revised  mining  plans  will  be  required.     It  is  also  necessary  to 
revise  mine  plans  as  rock  conditions  may  require  mining  changes. 
In  addition,   if  the  lessee  has  submitted  exploration  and  mining 
plans  which  have  been  approved  and  no  further  changes  would 
occur,  then  including  Sections  9  and  10  in  these  leases  should  be 
harmless. 

[4]      Section  12  of  the  proposed   readjustment  of  the  lease  concerns 
operations  on  the   leased  lands.      Subsection   (b)    provides: 

The  lessee  shall  conduct  operations   in  such  a  manner  as  may  be 
needed   to  avoid  or,  where  avoidance   is   Lmpracticable,   to  minimize 
and  where  practicable,   to  repair  damage  to:      (1)   any  forage  or 
tLmber  growth  on  Federal  or  non-Federal  lands  in  the  vicinity  ? 
of  the  leased  lands;    (2)  crops,    including  forage  and  timoer,  or 
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improvements  of  a  surface  owner;  or  (3)    improvements,  whether 
owned  by  the  United  States  or  by  its  permittees,  licensees,  or 
lessees.     The  lessor  must  approve  the  steps  to  be  taken  and  the 
restoration  to  be  made  in  the  event  of  the  occurrence  of  damage 
described  in  this  subsection.      [Elnp^iasis  added.] 

Appellant  objects  only  to  the  extension  of  the  terms  of  section  12(b)(1)   to 
include  non-Federal  lands,  and  questions  the  authority  of  the  Government 
to  impose  such  limitations  on  a  lessee  in  favor  of  unnamed,  unidentified 
third  parties.     As  authority  for  this  provision,  Bm  cites  30  U.S.C.   §  187 
(Supp.   II,   1978),  which  authorizes  lease  provisions  "for  the  safeguarding  of 
the  public  welfare." 

Appellant's  objection  to  this  provision  is  v^ll  taken  insofar  as  it 
relates  to  damage  or  claims  of  damage  to  "non-Federal  lands  in  the  vicinity 
of  the  leased  lands"  resulting  from  the  Federal  lessee's  operations.     The 
most  reasonable  construction  of  t±iis  provision  is  that  only  "forage  and 
timber  growth"  on  off-lease  private  premises  are  intended  to  be  protected, 
because  the  reference  to  "crops,  including  forage  and  timber  or  improvements" 
must  belong  to  "a  surface  owner"   (presumably  of  the  leased  premises),  and  the 
the  only  other  protected  "improvements"  are  those  "owned  by  the  United  States 
or  by  its  permittees,  licensees,  or  lessees."     Therefore,  the  crux  of  our 
concern  with  this  provision  is  centered  upon  BLM's  authority  to  require  the 
lessee  to  avoid  or  minimize  damage  to  any  forage  or  timber  growth  on  non- 
Federal  lands  in  the  vicinity  of  the  leased  lands,  and  to  require  the 
lessee,   "vtiere  practicable,"  to  repair  any  such  damage  "where  avoidance  is 
impracticable . " 

Itiere  is  a  great  deal  wrong  with  this  provision.     First,   it  appears  to 
put  the  Departnent's  stamp  of  approval  on  its  lessee's  operations  which  dam- 
age a  neighboring  private  landowner's  forage  and  timber  "where  avoidance"  of 
such  damage  "is  impracticable,"  so  long  as  such  damage  is  minimized,  and  the 
lessee  "repairs"  it  "where  practicable."     This  Department  has  no  right  to 
authorize,  allow,  sanction  or  acquiesce  in  any  contemplated  damage  to  any 
third  party's  prcperty  by  its  lessee  —  not  even  if  the  lessee  agrees  to  hold 
such  damage  to  a  minimum  "where  avoidance  is  impracticable,"  and  further 
agrees  to  repair  the  damage  that  occurs,   unless,  of  course,  the  repairs  are 
considered  "impracticable."     Such  a  cavalier  attitude  by  the  Department 
with  respect  to  damage  on  "non-Federal  lands  in  the  vicinity"  surely  cannot 
reflect  established  Departmental  policy;  and  it  can  hardly  be  regarded  by 
the  landowners   in  the  vicinity  as  an  expression  of  benign  good  will,  or  as 
protection  of  their  interests. 

Moreover,  where  a  provision  is  included   in  a  Federal  coal  lease,   it 
devolves  on  the  Secretary  to  enforce  it.      If  a  private  landowner  in  the 
vicinity  of   the  leased  premises  complains  that  the  lessee's  operations  have 
damaged  his  trees  or  his   forage,  and  the   lessee  disclaims  liability,   what 
then?     Will  the  administrator,   in  furtherance  of  his  obligation  to  enforce 
the  lease  terras,  investigate  the  damage  claims  and  undertake  to  adjudicate 
their  merits?     If  he  concludes  that  the  lessee's  operations  did  in  fact  cause 
the  damage  complained  of,   will  he  then  assess  the  amount,  extent,  and  degree 
of  such  damage  where  disputed  between  the  parties  as,   for  example,  where  a 
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fire  has  caused  sane  damage  to  grass  and  trees?  Will  he  decide  what  will  be 
required  of  the  lessee  "to  repair"  such  damage  in  order  to  avoid  noncompli- 
ance with  the  lease  provision?  Will  he  threaten  cancellation  or  suspension 
of  the  lease  if  the  lessee  refuses  to  accept  liability  or  to  undertake  the 
"repair"  ordered  by  the  administrator?  If  the  administrator  is  not  going  to 
function  in  the  foregoing  fashion  to  ensure  compliance  with  the  lease  provi- 
sion, what  purpose  does  the  provision  serve?  If  he  i£  going  to  engage  in 
the  adjudication  of  private  damage  claims  against  the  lessee,  he  is  intruding 
into  an  area  of  endeavor  where  he  does  not  belong.  Itort  claims  between  pri- 
vate parties  can  only  be  resolved  by  the  parties  themselves,  their  insurance 
corrpanies,  their  attorneys,  or  in  the  courts,  and  the  fact  that  one  of  the 
parties  happens  to  be  a  Federal  coal  lessee  should  not  constitute  a  basis  for 
bureaucratic  interposition. 

There  is  no  need  to  insert  in  a  coal  lease  a  provision  which  requires 
the  lessee  to  operate  in  such  a  way  as  to  avoid  nonspecific  tortious  conduct 
with  respect  to  non-Federal  entities,  unless,  of  course,  the  Congress  has 
imposed  upon  the  executive  agency  a  statutory  responsibility  to  regulate  in 
that  area,  which  it  has  not  done.  The  obligations,  rights,  and  remedies 
relating  to  tortious  acts  between  private  parties  are  firmly  established  and 
deeply  rooted  in  the  civil  law,  and  require  no  gratuitous  involvement  of  the 
Department  of  the  Interior. 

This  situation  is  distinguishable  fran  certain  of  those  cases  where 
this  Cfepartment  has  required  a  Federal  lessee  or  grantee  to  avoid  certain 
damage  to  private  lands,  or  to  rehabilitate  private  lands  where  damage  was 
unavoidable.  There  are  three  distinctions  between  that  line  of  cases  and 
the  instant  case.   First,  the  requirements  were  imposed  either  for  the  pro- 
tection of  associated  Federal  property  or  for  the  protection  of  a  broad 
public  interest,  e.g.  ,  the  environment.  Second,  the  requirements  were  spe- 
cific, i.e.  ,  the  reseeding  of  disturbed  lands,  protection  of  archeolog ical 
values,  fire  protection  measures,  etc.  Third,  the  imposition  of  the  require- 
ment had  a  statutory  premise  in  each  instance.  Grindstone  Butte  Project, 
24  IBLA  49  (1976)  ,  aff 'd.  Grindstone  Butte  Project  v.  Kleppe,  638  F.2d  100 
(9th  Cir.  1981),  cert,  denied,    U.S.    ;  Commco  American,  Inc.,  26  IBLA 
329  (1976).   See  General  Crude  Oil  Co. ,  28  IBLA  214,  83  I.D.  666  (Stuebing, 
A.J.  dissenting,  joine>d  by  Henriques,  A. J. ,  and  Fishman,  A.J.  ).  By  contrast, 
the  provision  in  the  instant  case  (insofar  as  it  is  applicable  to  private 
lands)  has  no  nexus  either  to  the  protection  of  Federal  property  or  the 
broad  public  interest,  is  nonspecific  and  ambiguous  in  the  imposition  of 
t.he  lessee's  obligations,  and  is  not  a  statutory  function  of  the  Department 
of  the  Interior.  Cf^  Kleppe  v.  New  Mexico,  426  U.S.  529  (1976)  (where  the 
Secretary's  jurisdiction  over  wild  horses  and  burros  on  private  lands  was 
found  to  derive  from  a  statute  held  valid  under  the  property  clause  of  the 
Constitution) . 

We  have  reviewed  the  dissenting  opinions  on  this  issue,  and  we  remain 
unpersuaded  that  the  statutory  admonition  to  "safeguard  the  public  welfare"' 
affords  adequate  justification  for  BLM's  effort  to  assume  jurisdiction  of  a 
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lesseels_legal  liabilities  to  owners  of  private  J "non- Federal " )  land_who 
assert  purely  private  tort  claims.  .Vfe  find  nothing  wrong  with  the  provision 
to  the  extent  that"  it  protects"  Federal  lands  and  interests,  but  that  portion 
of  the  provision  was  not  challenged  by  appellant,  and  is  not  at  issue  in 
this  case.  Ihe  dissenters  cite  other  Federal  statutes  that  irrroose  various 
"public  interest"  obligations  on  BLM  and  its  lessees,  such  as  the  protection 
of  the  environment.  However,  strands  from  those  statutes  may  not  be  woven 
into  an  elastic  blanket  of  law  which  then  can  be  stretched  to  cover  private 
tort  claims  by  third-party  landowners  against  private  lessees  of  Federally- 
owned  mineral  deposits. 

Therefore,  we  hold  that  the  lease  provision,  section  12(b)(1),  is 
unenforceable  and  void  insofar  as  it  pertains  to  damage  "on  non- Federal  lands 
in  the  vicinity  of  the  leased  lands,"  and  that  BIM   improperly  overruled  the 
conpany's  objection. 

[5]  Ihe  proposed  lease  contains  three  provisions  for  the  protection  of 
cultural  and  paleontological  resources.  Section  13  authorizes  a  survey  of 
the  leased  land  by  a  qualified  archaeologist  to  provide  an  inventory  of  any 
historical,  cultural,  archaeological,  and  paleontological  values.  Subsec- 
tion (a)  provides  that  the  cost  of  the  survey  or  measures  to  protect  such 
values  discovered  as  a  result  of  the  survey  shall  be  borne  by  the  lessee,  and 
that  items  and  features  of  historical,  cultural,  archaeological,  or  paleon- 
tological value  shall  remain  under  the  jurisdiction  of  the  United  States. 
Subsection  (b)  provides  that  if  any  items  of  such  value  are  discovered  during 
during  lease  operations,  the  lessee  must  notify  the  mining  supervisor.  That 
subsection  provides  that  if  the  lessee  is  ordered  to  take  measures  to  protect 
any  items  discovered,  the  cost  shall  be  borne  by  the  lessor.  2/ 

Section  31  of  the  proposed  lease  sets  forth  several  stipulations. 
Stipulation  5  requires  a  cultural  resource  intensive  field  inventory  before 
undertaking  activities  that  may  disturb  the  surface  of  the  lease  lands.  The 
cost  of  the  inventory,  reporting,  and  mitigation  measures  shall  be  borne  by 
the  lessee.  Subsection  (d)  of  stipulation  5  makes  essentially  the  same 
provisions  as  subsection  (b)  of  section  13  of  the  lease.  Stipulation  6 
generally  makes  similar  provision  for  protecting  paleontological  values  as 
stipulation  5  provides  for  cultural  resource  values. 

Appellant  objects  to  section  13  as  inapplicable,  since  a  mining  plan 
for  these  leases  has  been  heretofore  submitted  and  conditionally  approved 
while  the  section  is  a  condition  precedent  to  the  approval  of  a  mining  plan. 
I*fe  note,  however,  that  section  13(a)  also  provides  that  the  continuation  of 
lease  operations  may  be  conditioned  on  the  approval  of  the  survey  report  and 
the  approval  of  measures  to  protect  the  historical,  cultural,  archaeological. 


2/     This  provision  offers  no  clear  justification  why  the  lessee  must  bear 
the  cost  of  protecting  these  values  if  found  during  the  survey  while  the 
Government  would  bear  the  cost  of  measures  to  protect  them  if  discovered 
during  lease  operations. 
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and  paleontological  values.     Appellant  makes  a  similar  objection  to  stipu- 
lation 5.     Appellant  further  objects  to  the  imposition  of  the  costs  of  a 
survey  for  these  values  and  the  measures  necessary  to  protect  them.     In 
General  Crude  Oil  Co. ,  supra,  and  Cecil  A.  Walker,   26  IBLA  71   (1976),  the 
Board  reviewed  an  oil  and  gas  lease  stipulation  v^ich  required  the  lessee  to 
provide  for  a  survey  of  the  land  for  archaeological  values  and  protect  such 
values  at  cost  to  the  lessee.     After  making  a  detailed  analysis  of  legisla- 
tion concerning  cultural  resource  values  on  the  public  lands,  the  Board 
sustained  the  stipulation.     However,  because  multiple  provisions  in  the  coal 
lease  conflict   in  assigning  responsibility  for  the  cost  of  protecting  and 
mitigating  damage   to  cult'oral  resources  2/  and  for  recovery  of  data,   4/  the 
case  must  be  remanded  to  eliminate  the  internal  conflicts  between  section  13     . 
and  the  stipulations, 

[6]      Section  14  of  the  pressed  lease  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands  that  do  not  unreasonably 
interfere  with  the  exploration  and  mining  operations  of  the  lessee.     Appel- 
lant objects  to  this  section  because  it  has  no  express  provision  for  noti- 
fying appellant  of  any  change  in  the  status  or  use  of  these  lands.     However, 
the  decision  below  notes  that  all  lessees  or  permittees  would  be  notified  in 
advance  of   the  authorization  of  any  other  uses  of  the  lands  in  the  leasehold, 
and  that  the  valid  existing  rights  of  all  existing  lessees  or  permittees  are 
required  to  be  recognized  by  statute,  whether  stated   in  the  leases  or  not. 
Since  any  use  of  the  surface  would  be  subject  to  appellant's  lease,  we  see  no 
need  for  including  an  express  notification  requirement  in  the  lease. 

[7]     Appellant  objects  to  the  provision  in  section  17  requiring  that 
u3ges  be  paid  at  least  twice  each  month  to  persons  enployed  on  the  leased 
lands.     Appellant  contends  that  the  lease  operator  employs  nonminers  per- 
forming administrative  functions  on  the  premises  v^o  are  paid  salaries  on  a 
monthly  basis  which  is  permitted  under  Utah  law.     We  note  that  this  provision 
is  merely  a  restatement  of  a  provision  in  appellant's  prior  lease,  and  was 
not  substantially  changed  on  readjustment.     The  requirement  of  paying  wages 
twice  each  month  has  always  been  set  forth  by  statute.     30  U.S.C.   §  187 
(1976).     Although  that  section  states  that  no  such  provision  of  a  lease  shall 
be   in  conflict  with  the  laws  of  the  state  in  which  the  leased  prcperty  is 
situated,  appellant  has  not  demonstrated  that  compliance  with  this  lease    . 
provision  would  put  appellant  or  its  operator  in  violation  of  State  law.     In 
Lone  Star  Steel  Co.  ,  supra ,  we  indicated  that  we  vrould  affirm  decisions  by 
BUA  to   include  provisions  required  by  statute  in  readjusted  coal  leases. 

[8]      Lastly,   appellant  objects  to  special  stipulation  12  which  requires 
buildings  and  surface  structures  to  be  painted   in  a  color  that  conforms  or 
blends  with  the  natural  color  of  the  surrounding  area.     Appellant  asserts 


3/     Compare   section  13(b)   with  stipulation  5(c). 

V     Costs  of  salvaging  fossils  are  assigned  to  the  United  States  under 
stipulation  6(d).     However,  the  authorized  officer  of  the  surface  management 
agency  may  specify  otherwise  with  respect  to  "data  recovery  for  cultural 
resources"   under  stipulation  5(d). 
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that  it  is  not  feasible  to  carpel  a  coal  operator  who  handles  a  black  sub- 
Ttlnce  to  paint  his  buildir^s  and  surface  structures  tan,  the  natural  back- 
SroCnd  color  of  the  surrounding  area  in  this  case.     Appellant's  statenent  of 
reasons  ,-nerely  restates  the  objection  submitted  to  BLM  and  offers  nothing  to 
r-^fute  BLM's  reasons  for  overruling  that  objection.     TTiiose  reasons,  which  we 
adcat,  are  as^llows: 

These  lease  ar^as  can  be  viewed  from  trails  and  overlooks  around 
the  Price  Canyon  Recreation  Area.     Therefore,  due  to  Visual 
Resource  Management  considerations  negative  visual  impacts  shall 
be  mitigated  by  imitating  the  form,   line,  color  and  texture  of 
the  natural   landscape  to  the  greatest  extent  practical  as  deter- 
mined by  the  authorized  officer.     The  feasibility  argomsnt  loses    .     . 
merit  due  to  the  fact  that  the  major  surface  structure  already 
in  use  for  the  processing  and  shipping  of  coal  as  well  as  other 
coal  holdings  are  already  painted  a  suitable  color  that  blends 
with  the  landscape.     The  visual  effect  does  not  appear  to  be 
adversely  affected  by  the  coal. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Board  of  I^nd 
Appeals  by  the  Secretary  of  the  Interior,  43  CFR  4.1,  the  decision  appealed 
from  is  affirmed  in  part,  reversed  in  part,  and  remanded  for  further  action 
consistent  with  this  opinion. 


^^=2!_ 


Edward  W.   Stuebing 
;^ministrative  Judge 


i 


We  concur: 


Kenr  li 
Administrative  Judge 


C^^^^^c^  f'^^^^ 


Anne  Poindexter  Lewis 
Administrative  Judge 


C.   Randall  Grant,  Jr." 
Administrative  Judge 


/Gail  M.    Frazier 
Administirative  Judge 
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ADMINISTRATIVE  JUDGE  IRWIN  CONCURRING  IN  PART  AND  DISSENTING  IN  PART: 

I.  Inttx3duction 

I  believe  section  12  of  the  readjusted  lease  i^  authorized  by  law  and 
advisable  as  a  matter  of  policy.  Therefore,  although  I  concur  with  the  bal- 
ance of  the  majority  decision,  I  am  disappointed  in  their  discussion  and  con- 
clusion concerning  this  provision. 

II.  Legality 

A.  The  Mineral  Leasing  Act  of  1920 

Section  30  of  the  Mineral  Leasing  Act  of  1920,  as  amended,  30  U.S.C. 
187  (Supp.  II  1978),  requires  several  mandatory  provisions  in  a  coal  lease. 
It  provides  in  part; 

Each  lease  shall  contain  provisions  for  the  purpose  of  insuring 
the  exercise  of  reasonable  diligence,  skill >  and  care  in  the 
operation  of  said  property;  a  provision  that  such  rules  for  *  *  * 
the  prevention  of  undue  waste  as  may  be  prescribed  by  the 
Secretary  shall  be  observed,  *  *  *  and  such  other  provisions  as 
he  [the  Secretary]  may  deem  necessary  *  *  *  for  the  protection 
of  the  interests  of  the  United  States,  *  *  *  and  for  the  safe- 
guarding of  the  public  welfare.   [Emphasis  added.] 

Section  12  of  the  readjusted  lease  is  specifically  based  on  and  imple- 
ments these  clauses  of  section  30  of  the  Mineral  Leasing  Act.   It  reads  in 
full: 

Sec.  12.   OPERATIONS  ON  LEASED  LANDS.   In  accordance  with 
the  conditions  of  this  lease,  the  exploration  and  mining  plans, 
the  regulations  and  the  Act,  the  lessee  shall  exercise  reasonable 
diligence,  skill  and  care  in  all  operations  on  the  leased  lands. 
The  lessee's  obligations  shall  include,  but  not  be  limited  to  the 
following: 

(a)  The  lessee  shall  conduct  all  operations  on  the  leased 
lands  so  as  to  avoid  injury  to  life,  health,  or  property. 

(b)  The  lessee  shall  conduct  all  operations  in  such  a 
manner  as  may  be  needed  to  avoid  or,  where  avoidance  is  Lnprac- 
ticable,  to  minimize  and  where  practicable,  to  repair  damage  to; 
(1)  any  forage  and  timber  growth  on  Federal  or  non-Federal  lands 
in  the  vicinity  of  the  leased  lands;  (2)  crops ,  including  forage 
and  timber,  or  improvements  of  a  surface  owner;  or  (3)  improve- 
ments ,  v^ether  owned  by  the  United  States  or  by  its  permittees, 
licensees,  or  lessees.  The  lessor  must  approve  the  steps  to  be 
taken  and  the  restoration  to  be  made  in  the  event  of  the  occur- 
rence of  damage  described  in  this  subsection. 

(c)  The  lessee  shall  minimize  to  the  maximum  extent  possi- 
ble wasting  of  the  mineral  deposits  and  other  resources,  includ- 
ing, but  not  1  united  to,  surface  resources  which  may  be  found  in, 
upon,  or  under  such  lands.   (Emphasis  added.] 
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Ihe  introductory  language  of  section  12  of  the  lease  iterates  the 
first-quoted  clause  of  section  30  of  the  Act.     Section  12(a)  specifies  the 
first  obligation  to  avoid  injury  to  life,  health,  or  property;   it  does  not 
limit  the  obligation  for  the  benefit  of  life,  health,  and  property  onljy  on 
the  leased  lands.     Section  12(b)  makes  explicit  that  the  lessee  is  obligated 
to  exercise  care  for  the  benefit  of  both  Federal  and  non-Federal  lands.     Sec- 
tion 12(b)(1)  calls  for  damage  to  forage  and  tij±er  on  Federal  and  non- 
Federal   lands  in  the  vicinity  of  the  leased  lands  to  be  avoided  or  minimized 
and  repaired;   section  12(b)(2)   is  designed  to  safeguard  the  crops  and 
iirprovements  of  a  surface  owner,  not  limited  to  the  surface  owner  of  the 
leased  lands;   section  12(b)(3)   is  designed  to  protect  the  interests  of  the 
United  States  in  improvements  owned  by  it  or  its  lessees,  not  limited  to 
improvements  on  the  leased  lands.     Section  12(c)   implements  the  clause  of 
section  30  concerning  rules  to  prevent  undue  waste,  not  limiting  the  obliga- 
tion to  the  leased  lands  for  either  mineral  deposits  or  surface  resources. 

What  the  majority  finds  troubling  about  section  12  of  the  lease  is  its 
coverage  of  non-Federal,  that  is,  private  land,  not  only  the  private  land 
over  the  leased  coal  but  also  neighboring  private  lands.     Section  30  of  the 
Act  does  not  distinguish  between  lease  provisions  for  the  benefit  of  public 
lands,  private  lands,  or  private  lands  near  public  lands.     Its  language  is  ' 
general  and,  in  my  view,  may  be  applied  to  prevent  undue  waste,  protect  the 
interests  of  the  United  States,  and  safeguard  the  public  welfare  wherever 
there  is  a  reasonable  nexus  with  operations  on  the  leased  lands.     In  this 
case  there  is  such  a  nexus.     In  addition  to  considerable  Federal  land  in  the 
township,  there  are  Federal  coal  lessees  on,  and  reserved  mineral  interests 
beneath,  private  lands  that  are  contiguous  to  Blackhawk's  leased  lands.   1/ 
It  is  reasonable,  in  my  view,  to  provide  for  the  prevention  of  waste  of  these 
mineral   interests  by  requiring  Blackhawk  to  exercise  diligence,  skill,  and 
care  in  order,   for  example,  not  to  impair  future  access  to  these  minerals. 
It  is  also  reasonable  to  protect  the  interests  of  the  United  States  in  any 
improvements  it  may  have,  wherever  they  may  be,  or  any  improvements  its  coal 
lessees,   for  example,  may  have  that  facilitate  production  under  other  leases 
on  the  contiguous  lands.     Finally,  it  is  reasonable  in  my  view  to  safeguard 
the  public  welfare  by  requiring  diligence,  slcill,  and  care  to  avoid  or  mini7 
mize  and  repair  damage  to  forage,  timber,  crops,  or  improvements  on  either 
Federal  or  non-Federal  lands.     This  not  only  safeguards  against  losses  of 
personal  time  and  property  of  private  citizens.     It_also  safeguards  the 
public's  interest  in  the  productivity  of  the  land  ard  the  integrity  of*  the 
environment  against' damages  due  to  crop  loss,   soil  erosion,  and  water  pollu- 
tion, as  well  as  against  attendant  harm  to  area  biota. 

Thus,   I  conclude  that  under  the  specific  language  of  section  30  of  the 
Mineral  Leasing  Act  the  BLM  nay  impose  section  12  of  the  readjusted  lease. 


1/     The  land   in  Ts.    12  and   13  S.  ,  R.    9  E.  ,  Salt  Lake  meridian,  contiguous  to 
the  lands  covered  by  the  leases  in  tliis  case   includes  lands  patented  without 
any  mineral  reservation,   lands  patented  with  reservation  of  all  minerals  to 
the  United  States,  state  indemnity  lands  with  coal  reserved  to  the  United 
States,  and  public  land.     All  of  these  contiguous  public  lands  and  the 
reserved  coal  are  covered  by  three  other  coal   leases,  U  25683,   U  25485,  or 
SL  071737,  only  one  of  which   is  held  by  Blackhawk. 
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I  v^uld  add  that  quite  recently  the  Secretary  has  stated  that  "(ulnder  sec-, 
tion  30  of  the  Mineral  Leasing  Act,  as  amended,  the  Secretary  of  the  Interior^ 
has  authority  to  insert  such  lease  terms  as  he/she  deems  appropriate  for  the 
protection  of  the  interests  of  the  United  States  and  for  other  purposes." 
47  FR  33132  (July  30,  1982).  30  U.S.C.  §  207(a)  (1976)  contains  a  simi£afly- 
worded  authorization.  See  Natural  Resources  Defense  Council  v.  Berklund, 
609  F.2d  553,  555  n.4  (D.C.  Cir.  1979). 

B.  Other  Statutes  Governing  Coal  Leasing 

The  requirements  of  several  other  statutes  directly  support  the 
inclusion  of  section  12. 

1.  Federal  Coal  Leasing  Amendments  of  1976 

The  Federal  Coal  Leasing  Amendments  of  1976.  P.L.  94-377,  90  Stat. 
1083,  a  bill  enacted  among  other  reasons  to  provide  "environmental  safeguards 
which  are  essential  to  the  long  term  interests  of  the.  nation  and  the  regions 
involved,"  2/   amended  the  Mineral  Leasing  Act  by  adding  several  provisions 
with  which  section  12  of  the  readjusted  lease  is  consonant.  Section  3  of 
that  Act  added  subsection  201(a)(3)  to  the  Mineral  Leasing  Act.  That  subsec- 
tion requires  each  coal  lease  to  contain  provisions  requiring  compliance 
with  the  Federal  Water  Pollution  Control  Act,  33  U.S.C.  §  1251  (1976),  and 
the  Qean  Air  Act,  42  U.S.C.  §  7401  (Supp.  II  1978)  (30  U.S.C.  §  201(a)(3)(E) 
(1976));  requires  the  Secretary,  prior  to  issuing  any  coal  lease,  to  consider 
the  effects  which  the  proposed  mining  might  have  on  an  inpacted  community  or 
area,  including  impacts  on  the  enviroament,  on  agricultural  and  other  eco- 
nomic activities,  and  on  public  services  (30  U.S.C.  §  201(a)(3)(C));  and 
proscribes  any  coal  lease  before  the  Secretary  has  prepared  a  comprehensive 
land  use  plan  for  the  lands  containing  the  coal  deposits  with  which  the 
proposed  lease  sale  is  ccmpatible  (30  U.S.C.  §  201(a)(3)(A)).  Section  6  of 
that  Act  amended  30  U.S.C.  §  207  to  provide  that  a  lessee  must  submit  for  the 
approval  of  the  Secretary  an  operation  and  reclamation  plan  prior  to  taking 
any  action  on  a  leasehold  which  might  cause  significant  disturbance  to  the 
environment  (30  U.S.C.  §  207(c)).  This  latter  requirement  is  implemented  by 
30  CFR  211.10(b)  and  (c),  47  FR  33185  (July  30,  1982). 

2.  The  Surface  Mining  Control  and  Reclamation  Act  of  1977 

The  Surface  Mining  Control  and  Reclamation  Act  of  1977,  P.L.  95-87, 
91  Stat.  445,  defines  "federal  lands"  as  "any  land,  including  mineral  inter- 
ests, owned  by  the  United  States  without  regard  to  how  the  United  States 
acquired  ownership  of  the  land  and  without  regard  to  the  agency  having 
responsibility  for  management  thereof"  (30  U.S.C.  §  1291(4)  (Supp.  II  1978)). 
The  Secretary  is  required  to  implement  a  Federal  lands  program  applicable  to 
all  surface  coed  mining  and  reclamation  operations  that  take  place  in  accord- 
ance with  any  Federal  law  on  any  Federal  lands  (30  U.S.C.  §  1273(a)  (Supp.  II 
1978)).   "Surface  coal  mining  operations"  is  defined  to  include  surface 
urpacts  incident  to  an  underground  mine  (30  U.S.C.  §  1291(27),  (28).   30  CFR 


2/  H.R.  No.  94-981,  94th  Cong.,  2d  Sess.  (1976),  at  8.  See  generally  id. 
at  18-19. 
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Part  211  governs  surface  coal  mining  on  Federal  lands,   including  coal  under 
leases.     30  CFR  211.1(a)    (1981).     See  47  FR  33154   (July  30,   1982).     The  gen- 
eral purposes  of  the  regulations  in  Part  211  as  well  as  the  specific  perfor- 
mance standards  incorporated  by  it  are  consistent  with  the  requirennents  of 
section  12.     30  CFR  211.1(b),    (g);    .40   (1981).     &e,   for  example,   30  CFR 
715.17  and  section  717.17   ("[t]he  permittee  shall  plan  and  conduct  coal  min- 
ing and  reclaination  operations  to  minimize  disturbance  to  the  prevailing 
hydrologic  balance  in  order  to  prevent  long-term  adverse  changes  in  the 
hydrologic  balance  that  could  result  from  the  *  *  *  operations,  both  on  and 
off-site").     See  also  30  CFR  715.19  and  section  717.19   (use  of  explosives) 
and  30  CFR  715.20  and  section  717.20   (revegetation) .     Peformance  standards 
at  least  as  stringent  as  these  are  to  be  applied  to  Blackhaw)c's  lease  in 
accordance  with  the  cooperative  agreement  between  Utah  and  the  Department  of 
the  Interior.     30  CFR  211.77(b),  art.   III.C  (1981).     Blackhawk's  surface 
mining  permit  and  associated  mining  plan  are  to  be  approved  by  both  the  state 
and  the  Department.     30  CFR  211.3(c)(2),   47  FR  33161-62,   33182  (July  30, 
1982);   30  CFR  741.4(b),  741.17(c)    (1981);   30  U.S.C.   §  1273(c)    (Supp.   II 
1978). 

3.     Ihe  Federal  Land  Policy  and  Management  Act  of  1976 

The  Federal  land  Policy  and  Management  Act  of  1976,   P.L.   94-579, 
90  Stat.   2743,  directs  the  Secretary  to  manage  public  lands  in  accordance 
with  the  principle  of  multiple  use.     43  U.S.C.  §  1732(a)    (1976).     The  defin- 
ition of  multiple  use  specifically  provides  for  management  "of  the  various 
resources  without  permanent  impairment  of  the  productivity  of  the  land  and 
the  quality  of  the  environment"  and  calls  for  a  combination  of  resource  uses 
"that  takes  into  account  the  long-term  needs  of  future  generations  for  renew- 
able and  nonrenewable  resources,   including,  but  not  limited  to,  recreation, 
range,  timber,  minerals,  watershed,  wildlife  and  fish,  and  natural  scenic 
scientific  and  historical  values."     43  U.S.C.   §  1702(c)    (1976). 

The  Secretary  is  also  directed  to  manage  in  accordance  with  land  use 
plans  developed  in  accordance  with  section  202  of  the  Act.     That  section  sets 
forth  several  requireiehts  for  land  use  plans: 

(c)     In  the  development  and  revision  of  land  use  plans,  the     • 
Secretary  shall — 

(1)  use  and  observe  the  principles  of  multiple  use  and 
sustained  yield  set  forth  in  this  and  other  applicable  law;~ 

(2)  use  a  systematic  interdisciplinary  approach  to  achieve 
integrated  consideration  of  physical,  biological,  econcmic,  and 
other  sciences; 

(3)  give  priority  to  the  designation  and  protection  of 
areas  of  critical  environmental  concern; 

(4)  rely,   to  the  extent  it  is  available,  on  the  inventory 
of  the  public  lands,  their  resources,  and  other  values; 

(5)  consider  present  and  potential  uses  of  the  public 
lands; 
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(6)  consider  the  relative  scarcity  of  the  values  involved 
and  the  availability  of  alternative  means  (including  recycling) 
and  sites  for  realization  of  those  values; 

(7)  weigh  long-term  benefits  to  the  public  against  short- 
terin  benefits; 

(8)  provide  for  compliance  with  applicable  pollution 
control  laws,  including  State  and  Federal  air,  water,  noise, 
or  other  pollution  standards  or  implementation  plans;  and 

(9)  to  the  extent  consistent  with  the  laws  governing 
the  administration  of  the  public  lands,  coordinate  the  land 
use  inventory,  planning,  and  management  activities  of  or  for 
such  lands  with  the  land  use  planning  and  management  programs 
of  other  Federal  departments  and  agencies  and  of  the  States  and 
local  governments  within  which  the  lands  are  located  *  *  *, 

43  U.S.C.  §  1712(c)  (1976). 

The  Secretary  is  authorized  to  manage  the  use,  occupancy,  and  develop- 
ment of  public  lands  in  accordance  with  these  land  use  plans  and  with  the 
multiple  use  principle  through  leases  and  is  directed  to  take  any  action 
necessary  to  prevent  unnecessary  or  undue  degradation  of  the  lands  by  regula- 
tion or  otherwise.   43  U.S.C.  §  1732(b)  (1976). 

4.  The  National  Environmental  Policy  Act  of  1969 

Ihe  National  Environmental  Policy  Act  of  1969,  P.L.  91-190,  83  Stat. 
852,  requires  a  detailed  statement  on  the  environmental  effects  of  every 
proposed  major  Federal  action  that  would  significantly  affect  the  environ- 
ment. 42  U.S.C.  §  4332 ( 2) (c)  (1976).  Proposals  to  issue  a  lease  or  approve 
a  mining  plan  are  actions  that  require  an  environmental  impact  statement. 
Cady  V.  Morton,  527  F.2d  786,  793  (9th  Cir.  1975).  Such  a  statement  must 
adequately  discuss  not  only  the  environmental  impact,  but  also  the  unavoid- 
able adverse  impacts  of  the  proposed  action,  alternatives  to  it,  the 
relationship  between  short-term  uses  of  the  environment  and  its  long-term 
productivity,  and  irreversible  commitments  of  resources  from  irrplementing  the 
proposed  action.  42  U.S.C.  §  4332(2) (c) (i)  through  (v).  A  statement  should 
also  discuss  measures  to  mitigate  the  effects  of  the  proposed  action.  "1/     In 
the  context  of  a  proposed  coal  lease  these  measures  include  lease  conditions 
required  by  the  statutes  summarized  above  as  well  as  additional  discretionary 
conditions.  4/ 

These  summaries  cover  only  four  of  the  most  important  environmental 
statutes  relevant  to  coal  leasing.  There  are  more  than  a  dozen  others.  5/ 

17  40  CFR  1502.14(f),  .16(h);  Sierra  Club  v.  Froehlke,  359  F.  Supp.  1289, 

1339-41  (D.  Tex.,  1973),  rev'd  on  other  grounds,  Sierra  Club  v.  Callaway, 

499  F.2d  982  (5th  Cir.  1974);  Smuans  v.  Grant,  370  F.  Supp.  5,  17-18  (D.  T^x. 

1974). 

V  Department  of  the  Interior,  Final  Environmental  Statement,  Federal  Coal 

Vanage-Trent  Program,  April  1979,  ch.  6. 

5/  Id.,  Table  1-3  at  1-19  to  1-23. 
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Individually  and  together,  however,  these  four  are  sufficient  basis  for  the 
conclusion  that  off site  impacts  on  both  public  and  private  lands  of  mining' 
coal  under  a  Federal  lease  must  be  analyzed  before  the  lease  is  issued  and 
regulated  afterwards.  Section  12  is  only  one  of  the  conditions  controlling 
these  inpacts  of  operations  under  a  lease,  but  it  is  a  significant  one,  and' 
one  that  is  supported  by  these  statutes. 

C.  Previous  Decisions  of  the  Secretary  and  the  Board 

Several  decisions  of  the  Secretary  and  this  Board  support  the  lease 
condition  involved  in  this  case. 

In  Montana  Power  Co. ,  72  I.D.  518  (1965),  the  progenitor  of  section  12 
was  approved.  ^/  In  that  case  the  company  objected  to  its  application  to 
private  lands  overlying  its  lease.  In  affirming  the  BLM  decision,  the 
Secretary  said,  in  part: 

The  appellant  stresses  that  the  Northern  Pacific  Railway 
[the  principal  surface  land  owner]  has  no  interest  in  the  restor- 
ation of  the  surface.  It  contends  that  the  restoration  provision 
should  be  limited  to  acreage  the  surface  of  which  is  owned  by  the 
United  States.  Although  it  is  true  that  the  United  States  has  a 
greater  interest  in  its  own  lands,  it  also  has  a  substantial  con- 
cern with  Icinds  of  others  in  v-tiich  it  has  reserved  the  minerals, 
together  with  the  right  to  prospect  for,  mine,  and  remove  the  min- 
erals *  *  *.  Furthennore,  by  the  end  of  the  20-year  lease  the 
ownership  of  the  surface  of  the  land  may  well  have  changed  and  the 
new  owner  may  have  a  different  attitude  from  the  railroad's. 

72  I.D.  at  521. 

In  Caninco  Arrerican  Inc. ,  26  IBLA  329  (1976),  the  same  general  condition 
&s  in  Montana  Power  was  included  as  a  stipulation  to  readjusting  Cominco's 
phosphate  lease  and  a  special  stipulation  required  the  company  to  use  crushed 


6/  In  that  case  the  condition  read: 

"Protection  of  the  surface,  natural  resources,  and  improvements.  The 
lessee  agrees  to  take  such  reasonable  steps  as  may  be  needed  to  prevent  oper- 
ations from  unnecessarily:  (1)  causing  or  contributing  to  soil  erosion  or 
damaging  any  forage  and  tiinber  growth  thereon;  (2)  polluting  the  waters  of 
springs,  streams,  wells,  or  reservoirs;  (3)  damaging  crops,  including  forage, 
tirriDer  or  iirprovements  of  a  surface  owner;  or  (4)  damaging  range  iitiprovements 
whether  owned  by  the  United  States  or  by  its  grazing  permittees  or  lessees; 
and  upon  any  partial  or  total  relinquishment  or  the  cancellation  or  expira- 
tion of  this  lease,  or  at  any  other  time  prior  thereto  when  required  by  the 
lessor  and  to  the  extent  deemed  necessary  by  the  lessor,  to  fill  any  sump 
holes,  ditches  and  other  excavations,  remove  or  cover  all  debris,  and,  so  far 
as  reasonably  possible,  restore  the  surface  of  the  leased  land  to  its  former 
condition,  including  the  removal  of  structures  as  and  if  required.  The 
lessor  may  prescribe  the  steps  to  be  taken  and  restoration  to  be  made  with 
respect  to  lands  of  the  United  States  and  improvements  thereon. " 
72  I.D.  at  521  n.3. 
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rock  and  employ  dust  control  measures  on  roadways  and  a  mine  yard  that  were 
located  on  private  lands  separated  from  the  leased  lands.  The  Board  followed 
Montana  Pa^er  in  upholding  conditions  applicable  to  privately  owned  surface 
estates  overlying  the  leased  minerals.  It  also  rejected  Ccminco's  argument 
"that  the  Department  has  no  authority  for  conditioning  the  modification  and 
readjustment  of  the  subject  lease  with  environmental  stipulations  which  apply 
to  lands  which  do  not  belong  to  the  Federal  Government."  26  IBLA  at  336. 

In  rejecting  Ccminco's  private  lands  objection,  the  Board  relied  in 
part  on  Grindstone  Butte  Project,  24  IBLA  49  (1976).  In  that  case  several 
stipulations  were  attached  as  conditions  to  the  granting  of  a  right-of-way, 
including  one  that  required  reseeding  of  disturbed  areas  along  irrigation 
canal  banks  on  both  private  and  public  lands.  BLM  justified  the  reseeding  on 
the  basis  of  its  belief  that  "inpacts  left  unmitigated  on  private  land  would 
pose  a  threat  to  adjoining  National  Resource  Lands."  24  IBIA  at  56.  The 
Board  upheld  BLM,  stating  in  part: 

In  the  present  case,  the  stipulations  required  by  the  Bli-l 
concern  construction  and  maintenance  requirements,  monitoring 
the  use  of  poisonous  substances,  reseeding  of  disturbed  lands, 
removal  of  refuse,  prevention  of  water  pollution,  protection  of 
fish,  protection  of  archeological  sites,  assurances  of  livestock 
mobility,  and  protection  of  hydroelectric  developront.  We  find 
these  interests  to  be  of  proper  concern  to  this  Department  both 
directly  and  through  the  need  to  cooperate  with  other  federal 
and  state  agencies.  2/    Therefore,  we  reject  appellant's  argu- 
ments that  the  BLM  is  not  empowered  to  require  these  stipulations 
as  a  condition  precedent  to  the  approval  of  the  right-of-way 
applications.   [Tfext  of  footnote  omitted.] 

24  IBLA  at  51.  FtxDtnote  2  of  the  Board's  decision  enumerated  several  Fed- 
eral laws  supporting  its  conclusion,  including  the  National  Environmental 
Policy  Act.  Cn  appeal  the  circuit  oourt  affirmed  the  Board  and  relied  in 
part  on  that  Act.  Grindstone  Butte  Project  v.  Kleppe,  638  F.2d  100  (9th  Cir. 
1981).  1/     Its  opinion  states: 

The  Secretary  cites  NEPA  as  additional  authority  for  imposing 
conditions  on  grants  of  irrigation  rights-of-way.  NEPA  made  envi-  ' 
ronmental  protection  part  of  the  mandate  of  every  federal  agency. 
Calvert  Cliffs'  Coordinating  Cormittee,  Inc.  v.  AEC,  449  F.2d 
1109,  1112  (D.C.Cir.  1971). 

Under  NEPA,  federal  agencies  have  "the  continuing  respon- 
sibility ...  to  use  all  practicable  means,  consistent  with  other 
essential  considerations  of  national  policy,  [to  protect  the 
environment]."  42  U.S.C.  §  4331(b).   Congress  further  mandated 
that,  to  the  fullest  extent  possible,  policies,  regulations,  and 


7/  The  court's  recitation  of  the  facts  referred  specifically  to  the  stipula- 
tion requiring  reseeding  on  private  as  v^ll  as  public  land,  characterizing  it 
as  one  designed  to  "miniinize  despoliation  of  public  land  by  reseeding  soil 
disturbed  by  construction."  638  F.2d  at  101. 
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public  laws  of  the  United  States  "shall  be  interpreted  and  admin- 
istered  in  accordance  with  the  policies  set  forth"  in  NEPA, 
42  U.S.C.   §  4332. 

Thus,   the  Secretary  of  the  Interior  is  not  only  perniitted 
but  required  to  take  environmental  values  into  account  in  carry- 
ing out  regulatory  functions,  see  Detroit  Edison  Co.  v.  Nuclear 
Regulatory  Cfcronission,  630  F.2d  450   (6th  Cir.   1980),   unless 
there  is  a  clear  and  unavoidable  conflict  of  statutory  authority 
prohibiting  the  Secretary  from  complying  with  NEPA's  mandate. 
Flint  Ridge  Development  Co.  v.  Scenic  Rivers  Ass'n,   426  U.S.   776, 
787-788,  96  S.Ct.   2430,   2437-2438,   49  L.Bd.2d  205   (1976). 
Because  we  hold  that  the  Secretary  is  vested  with  statutory 
authority  to  impose  reasonable  terms  and  conditions  upon  grants 
of  irrigation  rights-of-way,  it  is  clear  that  no  provision  in 
the  1891  or  1901  Acts  precludes  the  Secretary  from  impleirenting 
NEPA's  environmental  mandate.     As  stated  above,  in  exercising 
discretion  to  impose  terms  and  conditions  upon  rights-of-way 
granted  over  federal  lands,  the  Secretary  must  comply  with  NEPA's 
mandate  to  protect  the  environment.     See  Detroit  Edison  Co. , 
630  F.2d  at  450,   451. 

638  F.2d  at  103. 

The  majority  attempts  to  distinguish  Ccminco  and  Grindstone  Butte. 
The  provision  in  this  case,  they  say,  "(insofar  as  it  is  applicable  to  pri- 
vate lands)  has  no  nexus  either  to  the  protection  of  Federal  prcoerty  or  the 
broad  public  interest,  is  nonspecific  and  ambiguous  in  the  imposition  of  the 
lessee's  obligations,  and  is  not  a  statutory  function  of  the  Departa-nent  of 
the  Interior"  (majority  opinion,  supra  at  102  ).  I  am  not  persuaded  by  any  of 
these  purported  distinctions.  First,  section  12  does  have  a  nexus  to  protec- 
tion of  Federal  interests.  It  protects  forage  and  timber  on  nearby  Federal 
lands  (section  12(b)(1));  it  protects  Federal  improvements,  as  well  as  those 
of  Federal  lessees,  vAierever  they  may  be  affected  (section  12(b)(3));  and 
it  prevents  wasting  reserved  mineral  interests  underlying  contiguous  and 
nearby  private  lands  and  other  Federal  lands  as  well  as  other  resources 
(section  12(c)).  Section  12  also  has  a  nexus  with  the  broad  public  interest 
(or,  in  the  words  of  section  30  of  the  Mineral  Leasing  Act,  it  safeguards 
the  public  welfare).  In  terms  it  provides  for  avoidance  of  injury  to  life, 
health,  and  property  (section  12(a)).  It  protects  both  the  private  property 
value  and  the  envirom>ental  values  of  forage  and  timber  (section  12(b)(1)) 
and  of  crops  (section  12(b)(2)),  as  well  as  the  property  value  of  private  . 
impra^'ements  (section  12(b)(2)).  Seoond,  the  obligations  imposed  are  no 
vaguer  than  those  approved  in  Cominco.  Concerning  the  general  stipulation 
involved  in  that  case  the  objection  of  vagueness  was  answered  in  Montana 
PcTVs'er;   the  language  of  the  surface  restoration  clause  "is  not  unusual  legal 
terminology  and  its  interpretation  should  occasion  no  more  than  ordinary 
difficulties."  72  I.D.  at  522.  The  terms  of  the  special  stipulation  affect- 
ing private  lands  were  not  definitive  ("Material  should  be  selected  with 
physical  properties  which  will  reduce  dust  production  and  reduce  or  prevent 
surface  pooling  or  flow  of  water.  Djst  control  measures  should  be  taken  on 
these  areas."),  although  they  could  be  more  specific  than  some  of  those  in 
section  12  because  they  were  addressing  kncwn  conditions.  Third,  I  agree 
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with  my  colleagues  that  the  conditions  in  tliose  cases  "had  a  statutory  prem- 
ise" (majority  opinion,  supra  at  jjj2  ) •  .  In  Grindstone  Butte,  it  was  the  Act 
of  >larch  3,  1891,  26  Stat.  1101,  as  "amended  by  the  Act  of  February  15,  1901, 
43  U.S.C.  §  959  (1970).  8/  In  Ccminco  it  was  30  U.S.C.  §  211  (1976),  the 
provision  of  the  Mineral  Leasing  Act  for  leasing  phosphates.  In  this  case  it 
is  section  30  of  that  Act,  an  act  designed  to  enhance  the  Secretary's  control 
over  United  States  mineral  interests,  Boesche  v.  Udall,  373  U.S.  472,  481 
(1963),  that  is  the  statutory  basis  of  section  12. 

Finally,  in  General  Crude  Oil  Co. ,  28  IBLA  214,  83  I.D.  665  (1976),  the 
Board  decided  the  question  whetlier  ELM  oould  impose  as  a  condition  precedent 
to  the  issuance  of  oil  and  gas  leases  a  stipulation  concerning  protection  of 
cultural  resources  that  applied  to  patented  land  in  which  the  United  States 
had  reserved  mineral  interests.  A  majority  held  that  it  could. 

In  my  view  these  cases  are  ample  precedent  in  support  of  Section  12. 
Cf.  Dean  W.  Rowell,  37  IBLA  387  (1978),  Quantex  Corp. ,  4  IBLA  31,  78  I.D.  317 
(1971).  See  also  Solicitor's  Opinion,  M  36917,  87  I.-D.  27  (1979). 

III.  Policy  Considerations. 

Several  policy  arguments  convince  me  that  section  12  should  be  upheld. 

A.  The  Purpose  of  Lease  Readjustment 

"The  purpose  of  the  lease  readjustrnent  is  to  bring  existing  leases  into 
conformity  with  statutes  passed  and  policy  changes  made  since  their  issuance." 
47  FR  33129  (July  30,  1982).  9/  In  this  case  section  12  is  the  first  change 
in  the  provision  Lmplementing  section  30  of  the  Mineral  Leasing  Act  of  1920 
since  the  one  contained  in  the  original  lease  agreement  dated  June  17, 
1921.  10/  Our  /knowledge  has  increased,  several  statutes  have  passed,  and 
our  policies  have  evolved  considerably  since  then.  Section  12  represents 
the  current  coruDination  of  that  knowledge  and  those  policies.  The  purpose 
of  readjusting  leases  would  be  undermined  if  provisions  such  as  this  are 
rejected. 


y     The  statutory  basis  for  such  conditions  is  now  43  U.S.C.  §  1765  (1976). 
9/  See  Rosebud  Coal  Sales  Co. ,  Inc.  v.  Andrus,  667  F.2d  949,  951  (10th  Cir. 
1932):   "A  time  is  thus  stated  when  the  Government  can  'readjust'  the  royalty 
and  other  terms  *  *  *.  The  scope  or  nature  of  the  changes  is  not  limited  and 
there  thus  exists  a  very  broad  power  to  make  changes  considered  to  be  in 
accordance  with  the  proper  administration  of  the  lands."  See  also  Solicitor's 
Opinion,  M-36939,  88  I.D.  1003,  1008-09  (1981). 
10/  Section  4(a)  of  the  original  lease  provided: 

"The  lessee  shall  carry  out  and  observe  regulations  prescribed  by 
the  Secretary  of  the  Interior  and  in  force  at  the  date  hereof  relative  to 
(1)  reasonable  diligence,  skill,  and  care  in  the  operation  of  said  property 
in  accordance  with  approved  methods  and  practices;  (2)  the  prevention  of 
a'-.due  waste;  (3)  the  safety  and  welfare  of  miners;  and  (4)  insuring  the  fair 
and  ]ust  weighing  or  measurement  of  the  coal  mined  by  each  miner." 
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B.     The  Precedent  is  Important 

At  least  four  other  coal  lease  .readjustment  cases  presently  pendirg 
before  the  Board  include  the  language  of  section  12.     More  importantly,  how- 
ever/  there  are  literally  hundreds  of  leases  covering  hundreds  of  thousands 
of  acres  containing  billions  of  tons  of  Federal  coal.     In  1974  there  were 
533  leases  covering  more  than  780,000  acres  and  involving  more  than 
16  billion  tons  of  coal.   11/     In  addition,   in  1976  there  v^re  more  than 
490,000  acres   involving  12  billion  tons  of  coal  subject  to  preference  right 
lease  applications.   12/    Thus,  it  would  be  very  serious  if  BLM  could  not 
include  this  provision  to  protect  United  States  interests  and  safeguard 
neighboring  private  lands  affected  by  all  these  present  and  future  leases  of 
Federal  coal.     The  social  and  environmental  impacts  of  mining  Federal  coal 
have  been  thoroughly  analyzed.     It  is  not  necessary  to  recount  them  here.  13/ 
It  is  enough  to  say  that  if  the  Federal  Government  can  ccmpel  private  land- 
owners to  expend  efforts  on  their  land  for  the  protection  of  public  lands, 
and  it  can,   14/  then  it  is  only  fair  for  it  to  ccmpel  its  own  lessees  to  make 
similar  efforts  to  protect  the  public  at  large  and  safeguard  neighboring  pri- 
vate landowners  and  to  remedy  any  harm  that  may  occur  frcra  activities  under 
the  leases.     Otherwise,  the  good  neighbor  policy  of  BLM  will  become  simply  a 
slogan  and  a  sham. 

C.     The  Roles  of  Private  Law  and  Public  Agencies 

The  majority  is  apparently  offended  by  BLM's  effort  to  interfere  in 
natters  that  should  in  their  view  be  dealt  with  at  private  law  and  to  arro- 
gate to  itself  a  roving  commission  to' do  good  in  the  name  of  seme  ill-defined 
public  interest.     I  disagree.     Although  tort  and  trespass  law  are  of  course 
the  genesis  of  the  legal  response  to  the  kinds  of  problems  addressed  in  sec- 
tion 12,  the  sun  has  long  since  set  on  the  day  when  they  were  the  sole  system 
for  reallocating  the  burdens  of  econcmic  activity  in  this  country.     Tbday  the 
recurring  policy  issue  is  the  relative  degree  of  reliance  on  private  law, 
insurance,  and  social  legislation.     In  the  context  of  the  legislation  summa- 
rized above,  the  issue  in  this  case  is' the  prcper  role  of  BLM.  .  In  my  view^ 
section  12  does  not  interpose  BUA.  in  other  people's  private  business.     As 
steward  of  United  States  lands  and  lessor  of  LYiited  States  mineral   interests 


11/    H.R.   Rep.  No.   94-981  at  10,   supra  note  2. 

12/     Natural  Resources  Defense  Council  v.  Berklund,   supra  at  555  n.l.     The 

Secretary  is  not  free  to  reject  these  applications  on  environmental  grounds 

if  the  applicant  otherwise  fulfills  the  requirements  of  30  U.S.C.   §  201(b) 

(1976).     Id^  at  557. 

13/     See  generally  National  Academy  of  Sciences,  Rehabilitation  Potential  of 

Western  Coal  Lards   (Ballinger  1974);  U.S.   Department  of  the   Interior,   Final 

Elnvironmental  Statement,   Federal  Coal  Management  Program  (Apr.    1979),  ch.   5; 

Department  of  the  Interior,   Permanent  Regulatory  Program  Implenenting  Section 

501(b)  of  the  Surface  Mining  Control  and  Reclamation  Act  of  1977,   Final 

Environmental  Impact  Statement,  OSM-EIS-1,   January  1979,   section  III, 

14/     See,   for  example,  Shannon  v.  United  States,   160  F.   870   (9th  Cir.   1908); 

United  States  v.   Johnston,    38  F.   Supp.    4    (D.C.  W.   Va.    1941).     Cf.   State  of 

Minnesota  by  Alexander  v.   Block,    66*0  F.2d   1240,    1248-1251   (8th  Cir.    1981), 

cert,  denied,   102  S.   Ct.    1645   (1982). 
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it  is  BLM's  preeminent  business  to  manage  those  lands  and  those  interests  for 
maximum  efficient  production  with  minimum 'adverse  effects  on  society  in  gen- 
eral and  other  interest  holders  in  particular.  This  responsibility  certainly 
encornpasses  section  12. 

The  costs  and  delays,  not  to  mention  the  haphazard  results,  of  private 
litigation  are  well  known.  It  is  in  the  interest  not  only  of  BU>I  and  its 
lessees,  but  also  of  neighboring  lando-snners ,  to  resolve  disputes  concerning 
danage  allegedly  caused  by  lessees'  operations  with  less  expense  and  less 
delay  and  more  certainty:  In  the  interests  of  ELM  and  its  lessees  because 
more  efficient  production  will  be  enhanced;  in  the  interests  of  neighboring 
interest  holders  because  they  can  obtain  prompt  and  informed  decisions  from 
ELM  on  their  complaints  of  damage  and  administrative  review  of  those  deci- 
sions they  feel  ignore  tlie  facts  or  pervert  the  law.  If  they  wish  to  place 
their  conplaints  before  the  courts  they  would,  of  course,  rai^ain  free  to  seek 
judicial  review. 

The  kinds  of  complaints  suggested  by  my  colleagues,  majority  opinion, 
supra  at  lOl  ,  are  not  Liprobable;  likely  there  would  be  bizarre  ones, 
perhaps  even  frivolous  ones.  Even  though  sor^e  of  them  nay  be  unanticipated, 
I  doubt  that  ELM  would  be  unable  to  referee  them.  I  recognize  that  section 
12  places  ELM  in  the  position  of  approving  what  a  lessee  must  do  to  repair 
dairage.  I  am  no  more  concerned  that  it  will  impose  unfair  burdens  on  lessees 
than  I  am  that  it  will  inflict  unwanted  remedies  on  complainants.  Adminis- 
trative review  would  be  available  in  the  event  of  either. 

IV.  Conclusion 

It  is  possible  ELM  has  additional  legal  authorities  or  other  policy 
reasons  in  support  of  section  12.  Since  it  did  not  file  an  answer  I  do  not 
knew.  On   the  basis  of  those  recited  above,  however,  I  would  uphold  section 
12  in  its  entirety.  I  therefore  concur  with  the  decision  except  for  the 
portion  that  holds  section  12(b)(1)  "unenforceable  and  void  insofar  as  it 
pertains  to  daTage  'on  non- Federal  lands  in  the  vicinity  of  the  leased 
lands.'" 


Will  A.  Irwin 
Administrative  Judge 
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ADMINISTRATIVE  JUDGE  BURSKI  DISSENTING  IN  PART: 

My  objection  to  the  majority  decision  is  limited  to  its  analysis  of 
section  12(b)(1)  of  the  standard  lease  form.   In  effect,  the  majority 
declares  that  the  Secretary  has  no  authority  to  attempt  to  protect  non- 
Federal  lands  in  the  vicinity  of  the  leased  lands  from  actions  undertaken  by 
the  United  States'  lessee  under  a  lease  issued  by  the  United  States.  The 
majority's  analysis  of  the  existence  or  nonexistence  of  the  Secretary's 
authority  is,  itself,  dependent  upon  the  subjective  view  of  a  majority  of 
this  Board  that  the  policy,  as  manifested  by  the  language  of  section  12,  is 
"unenforceable  and  void."  The  majority,  however,  fails  to  distinguish 
between  what  the  Secretary  has  the  authority  to  do  and  what  the  Secretary 
might  be  well-advised  to  do  and  makes  the  latter  standard  the  test  for 
determining  the  extent  of  Secretarial  authority.  Inasmuch  as  I  do  not  sub- 
scribe to  the  irrplicit  view  of  the  majority  that  a  subjective  determination 
by  this  Board  as  to  the  felicity  of  a  policy  circumscribes  what  the  Secretary 
may  or  may  not  dOr  I  respectfully  dissent. 

The  first  question  to  be  faced  is  whether  the  Secretary  has  the  author- 
ity to  precondition  a  renewal  of  a  lease,  or  a  lease  itself,  on  acceptance 
by  a  lessee  of  not  only  the  obligation  to  minimize  the  detrimental  effects 
of  his  operations  on  non-Federal  land  but  a  provision  which  might  possibly 
entail  cancellation  of  tlie  lease  for  failure  to  so  comply.  I  think  that,  in 
the  abstract,  the  answer  is  clearly  in  the  affirmative.  Contrary  to  the 
majority,  I  think  the  language  of  section  30  of  the  Mineral  Leasing  Act,  as 
amended,  30  U.S.C.  §  187  (Supp.  II  1978),  is  more  than  sufficient  in  scope 
to  embrace  such  a  provision.  Even  should  this  statutory  language  be  deemed 
insufficient  to  support  this  lease  provision,  the  other  statutory  bases 
discussed  in  Judge  Irwin's  dissent  makes  it  clear  beyond  peradventure  that 
such  authority  exists.  I  vould  note,  in  passing,  that  a  similar  provision 
relating  to  the  obligations  of  coal  lease  operators  "to  minimize,  control  or 
prevent  *  *  *  adverse  impacts  upon  adjacent  land  uses"  was  codified  in  the 
Apartment's  regulations.   (Enphasis  added.)  See  30  CFR  211.4(d) (10)  (1981). 
\^ile  this  language  was  deleted  in  the  amendments  to  Subpart  211,  published  . 
on  July  30,  1982,  47  FR  33183 ;~there  "is  no  indication  whatsoever,  that  this/ 
change  was  promulgated  because  the  Department  felt  it  lacked  authority  to  \ 
expressly  police  such  impacts.  See  also  Proposed  Amendments,  46  FR  61424 
(tec.  16,  1981). 

I  do  not  mean  to  imply  that  the  statutory  language  directing  the 
Secretary  to  include,  in  every  lease,  provisions  "to  safeguard  the  public 
welfare"  gives  the  Secretary  a  roving  commission  to  include  any  provision 
in  a  coal  lease,  regardless  how  attenuated  a  relationship  it  might  have  to 
the  purposes  of  the  lease.   Rather,  I  believe  that  any  such  provision  must 
have  a  nexus  to  the  subject  of  the  lease  itself,  in  this  case  the  development 
of  coal  deposits.  Such  a  nexus  is  clearly  demonstrated  by  section  12(b)(1), 
■y-r,cQ   it  is  operations  under  the  lease  which  ser^e  as  the  precondition  for 
r>:;.irt:i»ental  involvement. 

Tno  majority,  while  affirming  the  Secretary's  authority  to  enforce  such 
;•'.•.•:•; icns  on  "Federal"  lands,  states  that  enforcement  of  a  similar  provision 
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on  adjacent  "non-Federal"  lands  would  constitute  a  gratuitous  involvement  by 
the  Depart-Tient  in  "the  obligations,  rights,  and  remedies  relating  to  tortious 
acts  between  private  parties."  This  attenpted  dichotarr/  between  "Federal" 
and  "non-Federal"  lands  does  not  work. 

"Federal"  lands,  for  the  purposes  of  coal  leasing,  includes  "lands 
ov/ned  by  the  United  States,  *  *  *  including  surface  estate,  mineral  estate 
and  coal  estate."  47  FR  33133  (July  30,  1982),  amending  43  CFR  3400.0-5(t). 
\vhy  the  mere  fact  that  the  Government  may  have  a  reserved  mineral  estate 
permits  the  Government  to  undertake  to  protect  an  adjacent  privately  owned 
surface  estate,  which  the  Government  may  not  do  in  the  absence  of  such  a 
reservation,  is  unexplained.  Ihe  only  possible  nexus  for  Government  involve- 
ment would  be  its  reserved  mineral  interest.  The  majority  does  not  address 
hew  the  mere  existence  of  this  interest  is  sufficient  to  grant  the  Efepartment 
authority  to  regulate  private  tortious  conduct  or  how  this  interest  serves 
to  make  the  provision  more  enforceable.  All  of  the  procedural  objections 
raised  by  the  majority  necessarily  apply  to  "Federal"- land  as  well.  If  this 
provision  is  truly  unenforceable  as  it  relates  to  "non-Federal"  lands  I  fail 
to  see  hew  it  becomes  nnore  enforceable  because  the  Government  has  a  reserved 
mineral  estate  in  land  privately  owned. 

Finally,  I  agree  with  the  majority's  interpretation  of  the  limited 
coverage  presently  provided  by  section  12(b)(1).  Ihe  arguments  which  it 
makes  as  to  the  negative  inferences  which  might  be  drawn  fram  the  limiting 
language  relating  to  "impracticality"  are  well-taken.   But  I  find  it  strange 
that,  after  lamenting  the  limited  nature  of  the  protection  afforded,  we  then 
proceed  to  correct  this  problem  by  removing  all  protection  whatsoever.  I 
doubt  there  is  a  single  landowner  in  the  vicinity  of  a  Federal  coal  lease 
who  would  appreciate  that  he  is  better  protected  by  this  provision's  removal 
than  he  was  by  its  existence. 

Ihe  language  of  this  provision  is  not  as  I  would  have  drafted  it.  But 
the  matter  of  personal  preference  is  not  properly  a  consideration  in  our 
adjudicative  role,  ^'fe  should  limit  ourselves  to  determining  whether  or  not 
authority  exists  for  this  provision,  not  whether  we  think  it  is  eitlier  needed 
or  wise.  The  authority  exists;  the  language,  though  limited,  is  capable  of 
rational  interpretation;  the  problems  of  enforcement  are  properly  considered 
when  this  provision  is  applied.  These  problems  must  be  faced,  in  any  event, 
when  we  are  presented  with  a  violation  of  section  12(b)(1)  relating  to 
"Federal"  lands. 

This  lease  provision  does  not,  and  could  not,  preempt  any  remedies 
available  under  state  law.   it  is  clearly  cumulative  to  such  remedies  as 
already  exist.   It  merely  attempts  to  involve  the  Government,  as  lessor,  in 
affirmatively  policing  the  operations  of  its  lessee  as  they  may  affect  other 
members  of  the  public.  Just  as  a  private  landlord  could  and  often  does  con- 
dition a  lease  for  a  residence  with  an  express  provision  relating  to  the 
playing  of  loud  music  so  as  to  protect  other  residents  in  the  peaceful  and 
quiet  enjoyment  of  their  premises,  so,  too,  the  Government  should  be  able  to 
undertake  minimal  efforts  to  protect  its  neighbors.   I  fail  to  see  what 
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interest  of  the  Government  or  this  Departinent  is  advanced  by  denying  it  the 
authority  to  be  a  good  neighbor. 


I  dissent. 


^nes  L.  Burski 
Administrative  Judge 


I  concur: 


Bruce  R.  Harris 
Administrative  Judge 


i 
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A  Broad  Interpretation  of  the  Secretary's  Section  30  Authority  to  Mitigate 

The  followiag  article  (Exhibit  13)  authored  by  Professor  George  W. 
Pring,  "Power  to  Spare:  Conditioaing  Federal  Resource  Leases  to  Protect 
Socieil,  Economic,  and  Environmental  Values,"  was  previously  published  in 
Natural  Resources  lawyer,  Volume  XIV,  Number  2  (1981),  pages  305-338.  It  is 
reprxnted  with  the  express  permission  of  the  copyright  holder,  the  American 
Bar  Association  Section  on  Natural  Resources  law.  The  Pring  article  was 
written  from  an  advocacy  perspective  and,  it  should  be  noted,  was  sponsored 
by  the  State  of  Colorado,  whose  interests  were  clearly  served  by  his  broad 
reading  of  section  JU,  FLPMA  and  other  statutes.  The  State's  purpose  was  to 
develop  legal  arguments  for  the  BD^'s  imposition  of  measures  which  would 
protect  or  promote  State  and  local  interests  in  Federal  mineral  leasing 
processes. 

It  should  also  be  noted  that  this  expansive  interpretation  of  these 
statutes  is  aided  by  a  narrow  interpretation  of  the  Ventura  County  de- 
cision. 
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EXHIiJIT  13 


GEORGE  W.  PRING* 


*  Tower  to  Spare":  Conditioning 
Federal  Resource  Leases  to 
Protect  Social,  Economic,  and 
Environmental  Values 

//  is  the  stars. 
The  stars  above  us,  govern  our  conditions. 

Shakespeare,  King  Lear 

Resumption  of  the  Federal  Coal  Leasing  Program'— coupled  with  an- 
ticipated growth  in  oil  shale,'  oil  and  gas,'  and  other  federal  energy  resource 
programs' — promises  dramatically  increased  energy  development  in  the 


•Associate  Professor  of  Law,  University  of  Denver  College  of  Law,  Denver,  Colorado. 

This  article  is  based  on  a  study  prepared  by  the  Natural  Resources  Program  of  the  College 
of  Law  for  the  Stale  of  Colorado,  Department  of  Natural  Resources.  The  author  wishes  to 
acknowledge  the  major  contributions  made  by  Professor  John  A.  Carver,  Jr.,  consultant; 
Stephen  J.  Sullivan,  research  associate;  and  the  staff  of  the  Executive  Director,  Colorado 
Department  of  Natural  Resources.  The  author,  of  course,  bears  sole  responsibility  for  the  ar- 
llcle'i  content  and  conclusions. 

•The  decision  of  the  Secretary  of  the  Interior  was  announced  June  1,  1979.  U.S.  Deptof 
THE  Interior,  Secretarial  Issue  Document:  Federal  Coal  Management  Program  (1979). 

For  an  excellent  history  of  the  off-again-on-again  federal  coal  leasing  efforts,  as  well  as  an 
analysis  of  the  current  program,  see  Watson,  The  Federal  Coal  Follies— A  New  Program  Ends 
/BeglrsJ  a  Decade  of  Anxiety?,  58  Den.  L.  J.  65  (1980)  (hereinafter  cited  as  Watson);  U.S. 
Dept  of  the  Interior/Bur.  Land  Mcmt,  Final  Environmental  Statement:  Federal 
Coal  Management  Program  1-8  to  1-15  (Apr.  1979)  (hereinafter  cited  as  Programmatic 
FEIS].  Further  analysis  is  contained  in  three  cases  critical  in  shaping  the  program:  Natural 
Resources  Defense  Council  v.  Hughes,  437  F.  Supp.  981  (D.D.C.  1977),  amended  454  F.  Supp. 
144  (D.D.C.  1978)  (federal  coal  leasing  program);  Natural  Resources  Defense  Council  v. 
Berklund,  458  F.  Supp.  925  (D.D.C.  1978).  af/'d.  609  F.2d  553  (D.C.  Cir.  1979)  (preference 
right  coal  leasing  program):  Klcppe  v.  Sierra  Club,  427  U.S.  390  (1976)  (Northern  Plains 
regional  coal  EIS).  The  author  participated  as  counsel  for  the  Environmental  Defense  Fund  in 
these  three  cases. 

'On  the  existing  federal  oil  shale  prototype  leasing  program  and  its  proposed  expansion: 
Environmental  Defense  Fund  v.  Andrus,  619  F.2d  1368  (10th  Cir.  1980);  Colorado  Energy 
Research  Inst.,  Colorado  Oil  Shale  Development  Scenarios:  1981-2000  (March  1981); 
U.S.  EPA,  Program  Status  Report:  Oil  Shale  1980  Update  (July  1980);  Holland,  Mixing 
Oil  and  Water:  The  Effect  of  Prevailing  Water  Law  Doctrines  on  Oil  Shale  Development,  52 
Den.  L.  J.  657  (1973);  Schanz  &.  Perry,  OH  Shale— A  New  Set  of  Uncertainties,  18  Nat. 
Resources  J.  775  (1978);  Spence  &  Ruda,  Synthetic  Fuels— Policy  and  Regulation,  51  Colo. 
L.  Rev.  465  (1980). 

'Sec'y  of  the  Interior,  Order  No.  3051  (Apr.  7,  1980)  (resumption  of  noncompetitive  oil 
and  gas  leasing  program);  Federal  Court  Rejects  Wilderness  Protection  Policies  in  Energy-Rich 
Rocky  Mountain  Overthrusi  Belt.  1 1  Envtt  L.  R£p.  (ELI)  10021  (1981). 

'U.S.  EPA  (Region  VIII),  Synthetic  FIiels  Projlcts  Status  Report  (Nov.  1980); 
Goperud  <&  O'Neil.  Coal  Gasification:  The  Critical  Issues,  58  Den.  L.  J.  35  (1980);  U.S.  EPA 
(Region  VIII),  Energy  Project  Review  and  Pcrmittinq  Status  Report  (June  I9i0);, id. 
(Sept.  1980). 
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1980s  for  the  Rocky  Mountain  West.'  With  this  expanding  energy  develop- 
ment will  come  extensive  impacts  on  social,  economic,  and  environmental 
resources  in  the  affected  states,*  heightening  the  need  for  advance  measures 
to  reduce  or  eliminate  those  problems. 

The  federal  government  has  more  than  ample  authority  to  mitigate 
these  critical  impacts,  in  particular,  through  more  effective  conditions  and 
stipulations  in  federal  resource  leases  themselves.  In  addition  to  en- 
vironmental mitigation  requirements,  it  has  authority  to  protect  the  "public 
welfare"  through  conditions  governing  transportation,  social  and  economic 
impacts,  and  compliance  with  state  and  local  laws.  Yet,  despite  having 
"power  to  spare,"  in  both  senses  of  the  phrase,  federal  authorities  are  not 
proceeding  to  develop  such  lease  safeguards  to  any  great  degree  and  have 
resisted  state  and  local  governments'  requests  for  such  protection.'  This  ar- 
ticle focuses  on  coal  leasing  examples,  but  its  conclusions  are  germane  to  all 
forms  of  federal  resource  leasing. 

Measures  to  eliminate  or  reduce  impacts  can  be  developed  by  several 
means  and  at  various  stages  in  the  leasing  process.  At  the  most  general  level. 


'Specifically  on  increased  coal  projections:  Programmatic  FEIS  5-13  to  S-43,  H-1  el 
seg.;  I  U.S.  DOI/BLM,  Final  Green  River-IUms  Fork  Regional  Coal  Environmental 
Impact  Statement  (Aug.  1980)  (hereinafter  cited  as  Green  River  Regional  FEIS];  Secy  of  In- 
terior, Federal  Coal  Management  Report:  Fiscal  Year  1979  (Mar.  1980);  U.S.  DOI, 
Secretarial  Issue  Document:  Coal  Leasing  in  the  Green  River-Hams  Fork  Region  (Oct.  1980) 
(hereinafter  cilcd  as  Green  River  S10|. 

The  Green  River  Regional  FEIS  covers  a  37,000  square  mile  area  of  northwest  Colorado 
and  southwest  Wyoming;  it  is  the  first  of  10  geographic  regions  identified  for  expanded  mining 
under  the  new  federal  coal  management  program.  As  the  First  of  the  "new  generation"  of 
regional  coal  ElSs,  this  FEIS  is  expected  to  be  the  model  for  future  regions. 

The  previous  round  of  regional  EISs.  e.g.,  DOI,  Final  Environmental  Statementt: 
Northwest  Colorado  Coal  (Dec.  1978),  etc.,  have  essentially  been  scrapped,  except  for  lim- 
ited interim  approvals  and  providing  data  for  the  "new  competitive  leasing  programs."  Secy 
oi'-  iNTtRiOK,  FfcULKAL  CoAi.  MANAGEMENT  Report:  Fiscal  Year  1979  at  20  (March  1980). 

•I  Gki:i;n  Rivir  Regional  FEIS  1 87  ^/ Ji<?<7. ;  Programmatic  FEIS  5-1  el  scq. ,esp.  5-23; 
Dep't  ok  Energy,  Regional  Prohle — Energy  Impact  Communities— Region  VIM 
(DOE/TlC-10001,  Mar.  1979);  Colorado  Energy  Resource  Development  Plan  Project 
(Colorado  Dep'T  of  Nat.  Resources),  Projections  of  Northwest  Colorado  Energy 
Development  AND  Associated  Impacts  through  the  Mid-1990s:  A  Preliminary  Regional 
Perspective  (Oct.  1980);  Division  of  Impact  Assistance  (Colorado  Dep't  of  Local  Affairs), 
Cumulative  Impact  Task  force  Report  (Feb.  1981);  U.S.  Geological  Survey,  The  Yampa 
Basin,  Colorado  and  Wyoming— A  Preview  to  Expanded  Coal  Resource  DEVELOPMEhrr 
AND  Its  Impacts  on  Regional  Water  Resources  (USGS/WRI  78-126.  Sept.  1979). 

'Colorado's  experience  is  documented  by  two  state  officials  in  a  very  thorough  report, 
D.  John  &  D.  Kuntz,  State  Participation  in  FtoERAL  Coal  Leasing— Lessons  fromthS 
Green  River-Hams  Fork  (Colorado  Dep't  of  Nat.  Resources,  Mar.  1981)  (hereinafter  cited 
as  Colorado  Lessons);  Green  River  SID  7-8,  45-46,  69-71. 

One  of  Colorado's  energy-impacted  counties  Is  having  a  parallel  experience  in  seeking 
socioeconomic  conditions  in  a  BLM  right-of-way  for  a  coal  mine/electrical  complex;  see  text  at 
notes  172-175,  lf\/ra,  California  has  experienced  the  same  resistance  in  urging  that  federal 
outer  continental  shelf  oil  and  gas  leases  contain  stipulations  protective  of  the  state's  coastal 
.•<one  managcTient  program.  Dcller,  Federalism  and  Offshore  Oil  and  Gas  Leasing:  Musi 
Fedeul  Trad  Selections  and  Lease  Stipulations  Be  Consistent  with  Stale  Coastal  Zone 
Management  Programs?.  14  U.  Cal.  Davis  L.  Rev.  105  (1980). 
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regulations  can  be  adopted  governing  operation  and  mitigation  require- 
ments. The  existing  coal  leasing  regulations  show  the  difficulties  of  relying 
heavily  on  this  general  level  to  solve  future  impacts;  the  regulations  (I)  are 
of  general  (not  site-specific)  application,  (2)  prescribe  standards  (not  neces- 
sarily actual  mitigation  measures),  (3)  deal  chiefly  with  physicial  impacts, 
and  (4)  may  not  adequately  address  cumulative  impacts  of  mining  through- 
out a  region.* 

More  focused  and  effective  impact  planning  can  occur  at  four  other 
stages  of  the  current  coal  leasing  process: 

1.  Eliminating  or  conditioning  land  availability  in  the  land 
use/activity  planning  processes'* 

2.  Mitigation  findings  developed  in  applicable  environmental  impact 
statements  (EISs);'* 

3.  Special  stipulations,  conditions,  requirements,  performance  stan- 
dards, etc.,  included  in  the  lease  itself;'* and 

4.  Conditions  upon  approval  of  the  mining  plan.'* 

For  critical  regions  of  Colorado  and  Utah  the  first  two  opportunities 
have  passed,  with  few  firm  mitigation  requirements  developed."  The  third 
opportunity,  lease  conditions,  is  slipping  away  as  lease  sales  proceed.'* 
Postponing  mitigation  requirements  until  the  mining  plan  approval  stage  or 
relying  on  retroactive  regulation  is  antithetical  to  sound  planning  and  may 
raise  legitimate  claims  of  interference  with  vested  rights. 


'E.g..  DLM  coal  management  regulations,  43  C.F.R.  Parts  3400  el  seg.  (1979).  as 
■mended:  USCS  coal  mining  operating  regulations,  30  C.F.R.  Part  211  (1978),  as  amended; 
OSM  permanent  program  regulaiions,  30  C.F.R.  PatnlOOelseq.  (1977),  as  amended,  in  theory, 
regulations  might  be  adopted  even  after  leasing  and  made  "retroactively"  applicable.  Hannifm 
V.  Morion,  444  F. 2d  200(1  Oih  Cir.  1 97 1)  (application  for  sulfur  prospecting  permit).  The  govern- 
ment is  on  much  firmer  ground,  of  course,  when  il  demands  a  contractual  condition  in  the  lease 
whereby  (he  lessee  agrees  in  advance  to  be  bound  by  all  applicable  future  regulations. 

These  are  described  (as  best  they  can  be)  in  the  Programmatic  FEIS  3-17  el  scq.;  Wat- 
son, 38  Dln.  L.J.  at  104  el  seq.\  Colorado  Lessons  1 1  el  scq.  For  a  criticism  of  this  confused 
planning  system  by  the  General  Accounting  Office,  sec  U.S.  Comptroller  General,  Issues 
Facing  the  Future  of  Federal  Coal  Leasing  (EMD-79-47,  June  23,  1979). 

"See  Programmatic  and  Regional  EISs. 

"This  analysis  uses  all  of  these  terms  as  they  apply  in  normal  contract-lease  analysis.  It 
should  be  noted,  however,  that  the  federal  agencies  have  developed  special  usages.  According 
to  the  BLM,  "terms"  and  "conditions"  in  a  lease  refer  only  to  the  provisions  in  their  standard, 
printed  form  leases;  "stipulations"  cover  any  additional  requirements  added  to  a  particular 
lease.  BLM,  USGS,  and  OSM  Memorandum  of  Understanding:  Management  of  Federal  Coal 
•t  4  (Oct.  1979). 

"30  C.F.R.  88  211.10(d)  (1978). 

"Compare  the  vague  discussion  of  "Committed  Mitigation"  and  "Uncommitted  Mitiga- 
tion" in  Green  River  Regional  FEIS  at  187  el  seq.  with  U.S.  DOI/DLM.  Final  Uinta-South- 
WESTERN  Utah  Regional  Coal  Environmental  Impact  Statement  6J-67  (Feb.  1981). 
"Committed"  simply  means  "required  by  law  or  promised  by  BLM";  "uncommitted"  pre- 
sumes neither.  Coloracx)  Lessons  27. 

"The  first  lease  sales  were  held  In  January  1981 .  Colorado  Lessons  38-39.  Lease  sales  for 
»«ven  other  regions  are  scheduled  for  1981-83.  Stcv  OF  the  Int.,  Federal  Coal  Manage- 
mekt  Report:  Fiscal  Year  1979  at  20  (March  1980). 
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In  1979,  the  Secretary  of  the  Interior  correctly  determined  that  such 
mitigation  requirements  should  be  decided  "prior  to  the  lease  sale,"  not 
afterward."  Yet,  federal  coal  officials  continue  to  express  uncertainty  over 
the  extent  of  their  powers  to  require  private  lessees  to  engage  in  needed 
mitigation.'*  To  date  the  Reagan  administration  has  not  rectified  the  situa- 
tion, raising  the  question  whether  they  plan  to  emulate  the  Carter  Ad- 
ministration practices  or  forge  new  directions  of  their  own. 

The  existing  federal  standard-form  coal  lease  contains  one  brief  section 
of  conditions  to  minimize  environmental  damage."  Its  generality  renders  it 
insufficient  for  all  but  the  most  rudimentary  protection.  The  generality  is 
also  no  boon  to  the  lessee: 

Mineral  explorers  and  developers  under  the  leasing  laws  face  substantial 
uncertainty  as  a  result  of  the  vague  and  general  wording  of  almost  all  the  cur- 
rent lease  provisions  and  regulations  concerning  nonmincral  resource  protec- 
tion. Like  the  similarly  worded  Forest  Service  surface  use  regulations  under  the 
Mining  Law,  they  are  subject  to  ad  hoc  and  unpredictable  interpretation  and 
implementation. 
I  Specific  controls  on  particular  mining  operations  are  negotiated  through  the 

process  of  submission  and  approval  of  exploration  or  mining  plans.  Although 
technically  the  controls  imposed  through  this  process  cannot  go  beyond  the 
restrictions  expressed  or  implied  in  the  particular  lease  or  governing  regula- 
tions, the  general  wording  of  the  lease  provisions  and  regualtions  (together  with 
the  lessee's  desire  to  avoid  the  delays  involved  in  administrative  or  judicial  ap- 
peals) give  the  responsible  Federal  officer  considerable  leverage." 

The  lease  represents  the  most  flexible  and  reliable  stage  for  protection 
against  the  enormous  social,  economic,  and  environmental  impacts  of 
federal  resource  extraction.  Failure  of  the  Reagan  administration  to  act 
creatively  with  this  authority  will  needlessly  increase  the  impacts  of  and 
resistance  to  mineral  leasing  programs,  and  it  will  make  the  programs 
vulnerable  to  legal  attack. 

This  article  first  analyzes  the  federal  government's  constitutional, 
statutory,  judicial,  and  departmental  authority  to  condition  leases.  Next  it 
examines  conditioning  authority  in  five  specific  areas:  off-site,  wildlife, 
transportation,  socioeconomic,  and  application  of  state-local  laws.  The 
third  section  of  the  article  traces  the  federal  government's  actual  track 
record  in  1980-81.  Finally,  in  the  last  section  the  paper  addresses  the  argu- 
ment that  the  federal  government  has  not  only  the  power  but  the  legal  duty 
to  regulate  these  impacts  through  specific  lease  conditions. 


"Programmatic  FEIS  at  6-4. 

■'Transcript.  Meeting  of  the  Federal-State  Green  Rlvcr-Hains  Fork  Coal  Team  at  34-53 
(Craig.  Colorado,  Jan.  29.  1980)  (copy  in  author's  files). 

"BI.M  Coal  Lease  (Form  3520-1  July  1977),  $  12.  See  5  American  Law  of  Mining 
1018-1185  (1961)  (cross  section  of  federal  forms  for  various  mineral  leasing  operations; 
U.S.  D.A.,  Environmental  Msessment:  Oil  and  Gas  Leasing,  Flathead  NArt  Forest 
30-31,  67-74,  100-105  (19U0)  (use  of  various  lease  stipulation  forms;  failure  to  provide  same 
for  sociocconur.'.ic  impacts). 

"U.S.  Office  OF  Technology  Assessment,  Management  of  Fuel  and  Non-Riel  Min- 
liRALS in  FidlkaL  Lands  210  (1979). 


X-36 


CONDITIONING  FEDERAL  RESOURCE  LEASES    309 


I.  THE  BASES  OF  FEDERAL 

LEASE-CONDITIONING  POWER 

The  federal  government's  authority  to  condition  its  resource  leases  is  firmly 
based  on  a  broad  spectrum  of  constitutional  and  statutory  provisions,  as 
well  as  judicial  decisions  and  departmental  statements  and  practice.  Each 
basis  bears  examining  in  turn. 

A.  Constitutional  Authority 

The  foundation  of  federal  government  authority  over  the  federal  public 
lands  is  one  of  the  most  sweeping  empowerments  in  the  United  States  Con- 
stitution. The  Property  Clause,  article  IV,  §  3,  cl.  2,  states,  in  pertinent 
part: 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Rcgulaiions  respecting  the  Territory  or  other  Property  belonging  to  the  United 
States.  .  .  ." 

Any  thoughts  of  a  narrow  reading  of  Congress's  power  under  the  Property 
Clause  were  swept  away  by  the  recent  United  States  Supreme  Court  decision 
in  Kleppe  v.  New  Mexico.**  There  the  Court  upheld  Congress's  power  to 
legislate  to  protect  wild  horses  and  burros  on  the  federal  lands.  Pointing  out 
that  "the  farthest  reaches  of  the  power  granted  by  the  Property  Clause  have 
not  yet  been  definitely  resolved,"  the  Court  reaffirmed  its  often-repeated 
ruling  that  "(tjhe  power  over  the  public  lands  thus  entrusted  to  Congress  is 
without  limitations.""  The  only  qualifications  on  federal  land  power  are 
that  the  rules  made  must  be  "needful"  and  "respecting"  the  public  land." 

The  federal  power  combines  that  of  a  proprietor  with  that  of  a 
sovereign  (legislative  police  power)  and  is,  in  sum,  "complete  power."" 
States  continue  to  exercise  general  jurisdiction  over  the  federal  lands  within 
their  borders,  but  federal  laws  will  "override"  slate  laws  that  are  "confiict- 
ing"  with,  "incompatible  with,"  or  "restrained  by"  federal  constitutional 
property  rights."  Fundamental  to  the  lease  context,  the  Property  Clause 
gives  Congress  power  "to  control  [the  public  lands']  occupancy  and  use,  to 
protect  them  from  trespass  and  injury  and  \o  prescribe  the  conditions  upon 
which  others  may  obtain  rights  in  them,  .  .  ."" 

The  power  is  by  no  means  confined  solely  to  the  public  lands 


"Additional  constitutional  provisions  arfeciing  federal  land  management  include  art.  I, 
{  8  (Jurisdiction  Clause):  an.  VI,  cl.2  (Supremacy  Clause);  art.  I,  §  8,  cl.3  (Commerce  Clause); 
art.  II,  S  2,  cl.2  (Treaty  Clause). 

"426  U.S.  529  (1976).  An  excellent,  scholarly  criticism  is  made  in  Engdaht,  Stale  and 
Federal  Po^ver  over  Federal  Properly,  18  Aiiiz.  L.  Rev.  283  (1976);  Note,  The  Properly  Power, 
Federalism,  and  the  Equal  Footing  Doctrine,  80  Colum.  L.  Rev.  817  (1980). 

"426  U.S.  at  339. 

"Id. 

"Id.  at  540. 

*Ud. 

"Utah  Power  &  Light  Co.  v.  United  States,  243  U.S.  389,  405  (1917)  (emphasis  added) 
(occupancy  without  permission). 
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themselves.  In  the  early  case  of  Camfield  v.  United  Stales^*  the  Suprcmi 
Court  upheld  federal  regulation  of  fences  built  on  private  land  adjoining 
public  land.  The  modern  Court's  reading  of  Camfield  is  that  *'the  power 
granted  by  the  Property  Clause  is  broad  enough  to  reach  beyond  territorial 
limits,""  at  least  "when  the  regulation  is  for  the  protection  of  the  federal 
property.""  g. 

B.  Statutory  Authority 
Congress,  in  turn,  has  delegated  to  the  Secretary  of  the  Interior  broad 
discretion  to  regulate  and  impose  conditions  on  the  use  of  federal  land; 
under  Interior  jurisdiction.  Some  of  the  most  recent  examples  are  contain^ 
in  the  Federal  Land  Policy  and  Management  Act  of  1976  (FLPMA)." 
Act  contains  potentially  one  of  the  most  sweeping  empowerments  in  fedi 
law:  "In  managing  the  public  lands  the  Secretary  shall,  by  regulation  or^ 
otherwise,  take  any  action  necessary  to  prevent  unnecessary  or  undue 
degradation  of  the  lands."" 

In  the  mineral  resource  area,  the  Secretary  operates  under  a  "continu- 
ing policy"  of  Congress:  ;  '^^ 

to  foster  and  encourage  private  enterprise  in  .  .  .  the  study  and  development  of 
methods  ...  to  lessen  any  adverse  impact  of  mineral  extraction  and  processing 
upon  the  physical  environment.  ...  "* 

It  shall  be  the  responsibility  of  the  Secretary  of  the  Interior  to  carry  out  this 
policy  when  exercising  his  authority  under  such  programs  as  may  be  authorized 
by  law.  ..."  r  -.f.^j 

In  addition  to  such  generic  powers  and  policies,  a  welter  of  congres- 
sional acts  specifically  authorize  broad  secretarial  power  to  impose  terms, 
and  conditions  on  mineral  leases.  ,'  .:  ''<<^ 

In  1920,  Congress  made  a  radical  policy  change  in  the  disposition  of 
federal  coal.  Coal  (as  well  as  oil  and  gas,  oil  shale,  and  fertilizer  and 

'M67U.S.  518(1897).  •    i'iJi 

"426  U.S.  at  538. 

"Id.  While  the  Court  refused  to  reach  the  extraterritorial  question,  as  unnecessary  on  the 
facts  (426  U.S.  at  546-47),  the  law  involved  extends  beyond  the  federal  lands,  protecting  horses 
and  burros  which  "stray  from  public  lands  onto  privately  owned  land."  Id.  at  532. 

Both  older  and  more  recent  cases  offer  conceptual  support  for  extraterritorial  federal 
powers.  E.g.,  United  States  v.  Alford,  274  U.S.  264  (1927)  (fire  "in  or  near"  public  forest); 
United  States  v.  Lindsey,  595  F.2d  5  (9th  Cir.  1979)  (campfire  on  state  inhoiding  in  national 
recreation  area).  Coggins  &  Henslcy,  Constitutional  Limits  on  Federal  Power  to  Protect  and 
Manage  Wildlife:  Is  the  Endangered  Species  Act  Endangered?.  61  Iowa  L.  Rev.  1099  (1976); 
Sax,  Helpless  Giants:  The  National  Parks  and  the  Regulation  of  Private  Lands,  75  MiCH.  L, 
Rev.  239(1976). 

"43  U.S.C.  §§  1701  et  seq.  (1976).  \ 

"Id.  at  §  1732(b).  Similarly,  43  U.S.C.  §  1782(c)  and  the  broad  rulemaking  authority  o( 
43  U.S.C.  §  174Q.  The  powers  arc  all  the  more  interesting  m  view  of  Congress's  expressed  goall 
to  limit,  through  FLF'MA,  secretarial  discretion  in  areas  such  as  land  withdrawals.  Carver,! 
BLM  Organic  Act:  Federal  Land  Policy  and  Management  Act  of  1976:  Fruition  or  Frustration, 
54  Den.  L.J.  387  (1977). 

"Minmg  and  Mineral  Policy  Act  of  1970.  30  U.S.C.  §  21a  (1976). 
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chemical  minerals)  was  removed  from  the  location-patent  system  of  the 
General  Mining  Act  of  1872  and  placed  under  the  current  leasing  system  re- 
taining both  land  ownership  and  greater  operational  control  in  the  federal 
government." 

The  Mineral  Leasing  Act  of  1920"  provides  broad  statements  of  the 
Secretary's  power  to  impose  conditions  on  leases. 

Each  lease  shall  contain  provisions  for  the  purpose  of  insuring  the  exercise  of 
reasonable  diligence,  skill,  and  care  in  the  operation  of  said  property;  ...  for 
the  prevention  of  undue  waste  .  .  .  and  such  other  provisions  as  (the  Secretary] 
may  deem  necessary  ...  for  the  safeguarding  of  the  public  welfare." 

It  also  provides  that  "[t]he  Secretary  of  the  Interior  is  authorized  to 
prescribe  necessary  and  proper  rules  and  regualtions  and  to  do  any  and  all 
things   necessary   to   carry   out   and   accomplish   the   purposes   of  this 

chapter "" 

Specifically  for  coal  leases,  the  Act  states  that  "(t]he  lease  shall  include 
such  other  terms  and  conditions  as  the  Secretary  shall  determine.'"* 
And  for  exploration  licensing,  the  Act  states: 

Each  exploration  license  shall  contain  such  reasonable  conditions  as  the 
Secretary  may  require,  including  conditions  to  insure  tiie  protection  of  the  cn- 
viromcnt  and  shall  be  subject  to  ail  applicable  Federal,  State  and  local  laws  and 
regulations." 

Similar  lease-conditioning  language  is  used  for  oil  shale,"  outer  continental 
shelf  oil  and  gas,'*  and  the  acquired  lands  minerals.** 

Other  laws  affecting  federal  coal  management  serve  to  strengthen  the 
Secretary's  broad  powers  with  respect  to  lease  conditions.  A  number  of  the 
powers  of  the  Secretary  were  transferred  to  the  Department  of  Energy 
(DOE)  by  the  DOE  Organization  Act  of  1977."'  That  act  specifies  that  the 
Secretary  of  the  Interior  "shall  retain  .  .  .  and  shall  be  solely  responsible 
for  the  issuance  and  supervision  of  the  federal  leases  .  .  .  including  but  not 
limited  to  lease  terms  and  conditions.  .  .  .""  The  DOE  Act  provision  that 
the  Secretary  of  Energy  may  disapprove  any  Interior  regulation  or  lease 
terms  relates  solely  to  the  specific  areas  transferred  to  DOE  (competition, 


"1  American  Law  of  Mining  53,  supra  note  17;  U.S.  OmcEOF  Technology  Report, 
^pra  note  18,  at  79-98;  Programmatic  EIS  1-9. 

"30U.S.C.  {  181  eiseq.  (1976). 

"Id.  at  §  187. 

"Id.  at  §  189. 

"Id.  at  §  207(a). 

tid.  at  §  201(b)(1). 

"Id.  at  §  241(a). 

"43  U.S.C.  5  1337(b)(4)  (1976). 

"30  U.S. C.  {  352(1976). 

"42  U.S.C.  §§  7101  el  seq.  (Supp.  I  1977).  For  a  negative  view  of  the  problems  this 
creates,  see  U.S.  General  Accounting  Ofnce,  Federal  Leasmg  Policy— Is  the  Split  Responsibil- 
"y  Working?  (EMD-79-60.  June  4.  1979). 

•'Id.  at  §  7153(a). 
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bidding,  diligence,  and  production),  not  those  retained  by  Interior/' 

Provisions  of  FLMA,  in  addition  to  those  quoted  above,  expand  the 
Secretary's  lease-conditioning  authority: 

In  managing  the  public  lands,  the  Secretary  shall,  subject  to  this  Act  and 
other  applicable  law  and  under  such  terms  and  conditions  as  are  consistent  with 
such  law,  regulate,  through  easements,  permits,  leases,  licenses,  published 
rules,  or  other  instruments  as  the  Secretary  deems  appropriate,  the  use,  oc- 
cupancy, and  development  of  the  public  lands. 

The  Secretary  shall  insert  in  any  instrument  [including  a  lease]  providing  for 
the  use,  occupancy,  or  development  of  the  public  lands  a  provision  authorizing 
revocation  or  suspension  after  notice  and  hearing,  of  such  instrument  upon  a 
Hnal  administrative  fmding  of  a  violation  of  any  term  or  condition  of  the  in- 
strument. .  .  .  Provided,  that  such  violation  occurred  on  public  lands  covered 
by  such  instrument." 

In  adopting  the  Surface  Mining  Control  and  Reclamation  Act  of  1977 
(SMCRA),**  Congress  also  authorized  broad  protective  powers.  One  of  the 
stated  purpose  of  the  SMCRA  is  to,  "whenever  necessary,  exercise  the  full 
reach  of  federal  constitutional  powers  to  insure  the  protection  of  the  public 
interests  through  effective  control  of  surface  coal  mining  operations."** 
Lest  the  specificity  of  the  SMCRA  be  used  as  an  argument  to  limit  the 
Secretary's  lease  conditioning  power,  SMCRA  expressly  states  that  the 
reverse  is  true: 

Nothing  in  this  chapter  shall  affect  in  any  way  the  authority  of  the  Secretary 
[of  Interior]  or  heads  of  other  Federal  agencies  under  other  provisions  of  law  to 
include  in  any  lease,  license,  permit,  contract,  or  other  instrument  such  condi- 
tion as  may  be  appropriate  to  regulate  surface  coal  mining  and  reclamation 
operations  on  land  under  their  Jurisdiction.^' 

In  summary,  the  controlling  federal  statutes — repeatedly  and  without 
exception — vest  in  the  Secretary  of  the  Interior  broad  powers  to  condition 
federal  resource  leases  in  order  to  protect  the  public  interest  and  welfare. 

C.  Judicial 

The  courts  have  routinely  given  a  broad  reading  to  the  Interior  Secretary's 
authority,  supporting  even  the  most  exacting  conditions  on  federal  mineral 
leases.  In  the  frequently  cited  case  of  Boesche  v.  Udall**  a  unanimous 
Supreme  Court  ruled  that  the  Mineral  Leasing  Act  of  1920  was  intended  to 
expand,  not  contract  the  Secretary's  control  over  United  States  mineral 
lands.  According  to  the  Court,  "Congress  under  the  Mineral  Leasing 


**ld.  at  §  7153(c). 

*'ld.  at  §  1732(c). 

••30U.S.C.  §  1201  etseq.  (Supp.  II  1978). 

"Id.  at  §  I202(m). 

"Id.  at  5  1291(b). 

"373  U.S.  472  (1963).  While  (lie  case  dealt  with  the  narrow  question  of  the  Secretary's 
authority  to  cancel  an  oil  and  gas  lease  based  on  a  pre-exisiing  violation  of  a  Mineral  Leasing 
Act  regula'ion,  it  is  typically  relied  on  for  its  general  analysis  of  the  Secretary's  leasing  powers 
u:iucr  ihc  Aci. 
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Act .  .  .  has  also  subjected  the  lease  to  exacting  restrictions  and  continuing 
supervision  by  the  Secretary."**  The  power  extends  to  "minute  details" 
covering  "all  facets  of  the  working  of  the  land  leased."" 

Nor  is  the  Secretary  limited  even  to  the  broad  powers  of  the  Mineral 
Leasing  Act;  beyond  that  he  can  rely  on  his  "general  managerial  powers 
over  the  public  lands"  to  justify  lease  actions  not  expressly  authorized  by 
the  Act."  Thus,  even  lack  of  statutory  authority  may  not  constitute  a  bar- 
rier to  imposing  a  particular  lease  condition.  A  Tenth  Circuit  case  has 
upheld  a  rental  fee  imposed  on  sulphur  prospecting  permits  even  though 
there  was  no  "express  statutory  authorization"  for  such  a  condition.  The 
court  ruled  that  where  there  is  no  "legislative  prohibition  express  or  im- 
plied, ...  it  is  generally  recognized  that  the  Secretary  has  broad  authority 
quite  apart  from  that  granted  to  him  in  the  .  .  .  Act.""  In  that  case  even 
applying  the  new  condition  retroactively  could  not  "be  regarded  as  an 
unreasonable  exercise  of  this  authority."" 

Coal  leasing  cases  confirm  broad  secretarial  powers  apply  there  as 
well."  Even  in  dealing  with  the  arguably  vested  rights  of  preference  right 
leases,  the  Secretary's  power  to  condition  lease  remains  extensive." 

Offshore  oil  leases  have  contained  some  of  the  most  stringent  condi- 
tions and  have  generated  some  of  the  most  sweeping  court  rulings  on 
secretarial  power: 

Oil  and  gas  deposits  beneath  the  Continental  Shelf  arc  precious  resources 
belonging  to  the  entire  nation.  Congress,  although  encouraging  the  extraction 
of  these  resources  by  private  companies,  provided  safeguards  to  insure  their  ex- 
ploitation should  insure  to  the  benefit  of  all.  These  safeguards  are  not  limited  to 
those  provided  by  convenants  in  the  lease;  Congress  also  authorized  the 
Secretary  to  maintain  extensive  continuing  regulation  of  the  oil  company's  day 
to  day  drilling  operations. 

.  .  .  Congress  intended  to  exercise  both  proprietary  powers  of  a  landowner 
and  the  police  powers  of  a  legislature  in  regulating  leases  of  publicly  owned 
resources." 


"Id.  at  477-78. 

"McKenna  v.  Wallis,  344  F.2d  432.  441  (5ih  Cir.  1965),  vacated  on  other  grounds  sub 
nam.  Wallis  v.  Pan  American  Petroleum  Corp.,  384  U.S.  63  (1966).  The  power  is  of  course  not 
unlimited.  See  Chapman  v.  El  Paso  Natural  Gas  Co..  204  F.2d  46  (D.C.  Cir.  1953),  overturn- 
ing right-of-way  conditions  imposing  detailed  commercial  and  functional  operating  require- 
ments on  pipeline  company. 

"Boesche  v.  Udall,  373  U.S.  at  476;  Alaska  v.  Andrus,  580  F.2d  465.  483  (D.C.  Cir. 
1978). 

"Hanninn  v.  Morton.  444  F.2d  200,  202  (lOlh  Cir.  1971). 

"Id. 

"Natural  Resources  Defense  Council  v.  Hughes,  454  F.  Supp.  148.  154  (D.D.C.  1978). 

"Natural  Resources  Defense  Council  v.  Berklund.  458  F.  Supp.  925,  937  (D.D.C.  1978), 
n/rd,  609  F.2d  553,  559  (D.C.  Cir.  1979);  Sheridan-Wyoming  Coal  Co.,  Inc.  v.  Krug,  172  F.2d 
282,  288  (DC.  Cir.  1949)  (wide  discretion).  Set  Johns,  Federal  Preference  Right  Coal  Leases: 
How  Much  "Right"  Really  Exists?,  12  NaT.  Resources  Law.  389  (1979). 

"Union  Oil  Co.  of  California  v.  Morton.  512  F.2d  743.  747  (9th  Cir.  1975).  While  OCS 
leasing  is  controlled  by  a  different  leasing  statute  (The  Outer  Continental  Shelf  Lands  Act 
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We  do  not  lack  for  extreme  judicial  views"  of  this  power.  The  District 
Court  Circuit  has  ruled— over  the  Secretary's  objection— that  the  Secretary 
has  the  authority  to  include  a  "termination  clause"  in  leases,  effective  "if 
environmental  hazards,  unknown  or  unforeseen  at  the  time  of  leasing, 
subsequently  arose  or  were  discovered.""  In  the  wake  of  the  Santa  Barbara 
Channel  oil  blowout,  the  Court  of  Claims  has  gone  so  far  as  to  suggest  that 
the  Secretary  has  "power  and  authority  to  obliterate  and/or  interfere  with 
vested  lease  rights,"  without  paying  compensation,  provided  the  action  is 
not  an  "unbridled,  unjustified,  and  unreasonable  interference."'* 

Courts  have  been  protective  of  this  broad  power  because  lease  stipula- 
tions are  an  "additional  important  mechanism  for  minimizing  the  en- 
vironmental impacts"  of  mineral  extraction.*"  Indeed,  lease  conditions  are 
not  only  "important,"  they  may  also  represent  a  last  chance,  since  courts 
express  reluctance  to  read  conditions  into  a  lease  if  the  Secretary  has  failed 
to  include  them.*' 

D.  Department  of  Interior  Statements  and  Practice 
The  Department  of  the  Interior's  (DOI's)  Final  EIS  for  the  Federal  Coal 
Management  Program  (Programmatic  EIS)  recognizes  at  the  outset  "the 
potential  for  serious  social,  economic,  and  ecological  impacts  of  expanded 
coal  production  and  use."*'  In  discussing  mitigation  of  major  adverse  im- 


Ainendments  of  1978,  43  U.S.C.  §  1331  el  seq.,  as  amended,  its  lease  condition  section 
(43  U.S.C.  §  I337(b)(4))use$  substantially  the  same  language  as  the  Mineral  Leasing  Act 
(30  U.S.C.  §  187)  and  the  courts  frequently  compare  the  two  acts  and  their  cases  in  analyzing 
secretarial  authority.  E.g..  Union  Oil,  512  F.2d  at  747.  Curiously,  some  state  and  federal  offi- 
cials may  not  view  lease  stipulations  as  an  appropriate  mechanism  for  mitigating  OCS  socio- 
economic impacts.  Colorado  Lesson  at  appx.  G-3;  but  see,  Dcller,  supra  note  7. 

"E.g.,  Alaska  v.  Andrus,  580  F.2d  465,  482  (D.C.  Cir.  1978)  (termination  clauses  for  en- 
vironmental damage);  Copper  Valley  Machine  Works,  Inc.  v.  Andrus,  474  F.  Supp.  189 
(D.D.C.  1979)  (seasonal  operation  prohibition):  William  S.  Burness,  IDLA  70-72  (1970) 
(operation  prohibited  within  particular  areas  of  the  lease);  QuantexCorp.,  4  IDLA  31,  78  I.D. 
317  (1971)  (occupancy  prohibited  in  areas  of  lease  set  aside  for  recreation,  aesthetic,  other 
values);  Montana  Power  Co.,  72  I.D.  518  (1965)  (reclamation  requiremenl  not  authorized  by 
statute,  covering  non-federal  surface). 

While  this  discussion  highlights  the  wide  scope  of  deferential  court  opinions  on  the 
Secretary's  power,  the  converse  must  also  be  kept  in  mind.  The  courts  have  ample  power  under 
the  cited  statutes  to  find  that  the  Secretary's  actions  are  "arbitrary  and  capricious."  or  are 
plainly  not  within  the  statutory  requirements  that  actions  be  "needful,"  "reasonable,"  or  the 
like.  Administrative  Procedure  Act,  5  U.S.C.  §§  701,  704,  706  (1976). 

"Alaska  v.  Andrus,  580  F.2d  at  480-84;  see  Conservation  Law  Foundation  of  New 
England.  Inc.  v.  Andrus,  623  F.2d  712,  715  (1st  Cir.  1979)  (Secretary's  future  compliance  with 
other  laws,  e.g..  Endangered  Species  Act,  is  an  "implied  .  .  .  condition"  of  leases). 

"Sun  Oil  Co.  v.  United  Slates.  572  F.2d  786.  802  (Ct.CI.  1978). 

"North  Slope  Borough  v.  Andrus,  486  F.  Supp.  332,  349  (D.D.C.  1979),  af/'d  in  pari  and 
rev'd  in  pari  on  other  grounds,  642  F.2d  589  (D.C.  Cir.  1980). 

♦'United  Slates  v.  General  Petroleum  Corp.  of  California,  73  F.  Supp.  225,  234  (S.D. 
Cn«.  1947). 

•=Proa-.mmatic  FEIS  at  1-3. 
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pacts  the  FIS  states  that  the  leasing  program  "requires"  that  "decisions 
.  .  .  assure  that  the  environment  be  protected  and  that  the  interests  of  in- 
dividuals and  communities  be  considered.""  The  DOI  expressly  recognizes 
that  its  statutory  duty  to  mitigate  the  impacts  of  the  program  are  to  be  car- 
ried out  inier  aliq,  through  "stipulations  attached  to  leases  and  mining 
plans."*'  Further,  "(t)he  Department  also  recognizes  its  responsibility  to 
use  its  discretion  in  the  application  of  additional  measures  which  would  fur- 
ther minimize  environmental  and  community  disturbance."*' 

The  Secretary  has  determined,  according  to  the  EIS,  that  "stipulations 
needed  to  insure  .  .  .  protection"  must  be  made  "prior  to  the  lease  sale, 
rather  than  waiting  to  make  this  determination  at  the  mining  plan  stage."** 
The  determination  is  in  part  enlightened  self-interest:  mitigation  not  only 
protects  others  from  the  program,  but  also  protects  the  program  by  "a 
reduction  in  conflict  and  an  increase  in  acceptance  of  .  .  .  management 
decisions  .  .  .  [resulting  in]  less  delay  and  uncertainty."" 

Despite  this,  however,  the  programmatic  EIS  does  not  provide  firm 
guidance  for  such  lease  stipulations,  analysis  of  their  benefits,  examples  of 
alternatives,  or  any  specific  requirements  for  their  development. 

The  final  Green  River  Regional  EIS  (Regional  EIS)*'  is  the  first 
regional  EIS  published  under  the  newly  resumed  federal  coal  leasing  pro- 
gram and  is  expected  to  serve  as  a  model  for  future  such  EISs  under  the  pro- 
gram. Yet,  it  does  not  cure  the  omissions  in  the  programmatic  EIS.  In  a 
lengthy  chapter  on  "Environmental  Consequences,"**  the  regional  EIS 
hedges  on  "commitment."  Very  few  of  the  environmental  problems  are 
covered  by  "committed  mitigation;"  the  vast  majority  are  "uncommitted." 
Also,  the  EIS  relies  heavily  on  nonspecific  suggestions  with  little  or  no 
assessment  of  their  importance,  consequences,  language,  alternatives,  ap- 
plicability, or  the  intention  of  the  agency  to  put  them  into  actual  leases. 

Certainly  if  the  DOI  does  not  now  move  to  actually  implement  accept- 
able conditions,  their  program  could  be  vulnerable  to  a  NEPA  attack.  The 
recent  case  of  North  Slope  Borough  v.  Andriis^"  is  an  instructive  "close 
shave"  for  DOI,  on  concededly  far  better  facts.  There,  the  district  court  en- 
joined DOI's  OCS  oil  and  gas  leasing  in  the  Beaufort  Sea  specifically  for  the 
EIS's  failure,  inter  alia,  to  analyze  lease  stipulations.  "Content"  and 
"general  rationale"  were  insufficient  for  the  district  court  without  discus- 


"Id.  ar  6-1. 
"Id.  at  6-2. 
"Id. 

"Id.  at  6-4. 
"Id.  al  6-2. 
"Supra,  note  5. 

••Green  River  Regional  FEIS  al  187-313. 

"486  F.  Supp.  332  (D.D.C.  1979),  nff'dtnpari  andrev'dinpart.  Ml  F.2d  589  (D.C.  Cir. 
1980). 
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sion   of   "alternative   lease   stipulations"   and   their    "probable   effec- 
tiveness."" 

The  court  of  appeals  panel  reversed  on  this  point.  In  doing  so, 
however,  it  based  its  ruling  on  favorable  factors  lacking  in  the  coal  EISs. 
The  opinion  supports  the  importance  of  lease  stipulations  and  their  careful 
assessment  under  NEPA,  It  emphasizes  (1)  the  existence  of  (and  EIS  asses- 
ment  oO  "numerous  specific  lease  stipulations"  as  well  as  (functionally 
similar)  lessee  instructions;"  (2)  the  Secretary's  close,  "continuing  review 
of  all  activity"  and  ability  "to  impose  subsequent  restrictions;""  and 
(3)  the  fact  that  "the  Secretary  did  in  fact  have  alternative  lease  stipulations 
before  him,"  as  analyzed  in  a  later  secretarial  issue  document  (SID).'* 

Another  federal  district  court  recently  blocked  renewed  federal  oil  leas- 
ing off  the  California  coast  on  grounds  similar  to  those  in  North  Slope 
Borough.  In  California  v.  iVatls,^*  the  court  noted  DOI's  exclusion  of  the 
state  from  prelease  arrangements  including  development  of  lease  stipula- 
tions. 

The  Green  River  Regional  EIS  falls  squarely  into  the  district  court's 
enumerated  failures  in  North  Slope  Borough,  without  any  of  the  three 
ameliorating  factors  on  which  the  appellate  panel  relied.  Its  omissions  are 
so  fundamental  it  would  seem  only  an  aggressive  program  for  developing 
"committed"  lease  conditions  would  have  a  chance  of  salvaging  the  EIS 
were  it  attacked  as  in  North  Slope  Borough. 

Interior  Department  regulations,  similarly,  acknowledge  and  support 
broad  secretarial  authority  to  condition  leasing  in  the  public  interests  while 
conversely  failing  to  provide  significant  implementation.  One  of  the 
strongest  statements  comes  from  the  DOI's  preface  to  the  coal  management 
regulations.'*  Speaking  in  the  context  of  preference  right  leases  (those  over 
which  it  would  be  presumed  the  Secretary  had  the  most  narrow  authority), 
DOI's  preamble  states: 

The  Department  of  the  Interior  has  had  the  authority  since  1920  to  put 
necessary  terms  and  conditions  in  all  mineral  leases  "for  the  protection  of  the 
interests  of  the  United  States  .  .  .  and  for  the  safeguarding  of  the  public 
welfare."  (30  U.S.C.  187).  The  Mineral  Leasing  Act  was  enacted  to  give  the 
Department  of  Interior  greater  authority  over  mineral  development  on  the 
public  lands,  to  protect  the  interests  of  the  entire  country  in  the  wise  develop- 
ment of  the  nation's  energy  minerals,  than  it  previously  had.  As  the  Supreme 
Court  said  in  Boesche  v.  Udall,  373  U.S.  472,  481  (1963),  the  Mineral  Leasing 
Act  was  passed  "to  expand,  not  contract,  the  Secretary's  control  over  the 
mineral  lands  of  the  United  States."" 


"486  F.  Supp.  at  349. 

"642  F.2d  at  394.  59S-97.  601-02. 

"M.  at  594-95.  596-97, 

'•W.  at  602-04. 

"No.  81-2020  (CD.  Cat.  May  27.  1981). 

"44  Fed.  Reg.  42584  et  seq.  (July  19.  1979). 

"Id.  at  42598. 
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DOI  then  provides  a  very  significant  statement  of  its  powers: 

For  many  years,  the  Department  of  Interior  has  aggressively  exercised  this 
authority  and  similar  authority  granted  under  other  acts  ...  to  protect  a  vari- 
ety of  environmental  and  natural  resource  interests.  .  .  .  [Ejven  before  the 
Congress  passed  (he  Surface  Mining  Act.  the  Department  of  the  Interior  had 
asserted  extensive  authority  to  insert  extensive  stipulations  and  conditions  in  a 
lease  to  protect  the  public  interest. 

.  .  .  For  these  reasons,  the  Department  of  the  Interior  has  the  authority  to 
impose  lease  terms .  .  .  even  where  the  overall  effect  of  the  conditions,  coupled 
with  the  lease  applicant's  obligations  to  meet  all  other  lease  terms  and  to  pay 
rent,  royalty,  meet  diligence  requirements  and  the  lease  applicant's  inability  to 
receive  a  sufficiently  high  price  for  the  coal  that  can  be  mined,  results  in  the 
Department's  Hnding  that  the  applicant  does  not  have  the  reasonable 
likelihood  of  making  a  profit.  NRDC  v.  Berklund.  supra.  The  only  limitations 
on  the  authority  to  impose  such  lease  conditions  are  the  provisions  in  section 
522  of  the  Surface  Mining  Control  and  Reclamation  Act  itself,  which  exempts 
certain  operations  from  the  application  of  unsuitability  judgments  based  on 
that  section.  .  .  ." 

General  DOI  regulations  place  the  "responsibility"  on  the  Bureau  of 
Land  Management  (BLM)  to  "include  terms  in  each  lease  to  protect  non- 
mineral  and  noncoal  mineral  resources  and  ensure  reclamation  of  mined 
lands  to  the  applicable  standards."'*  The  BLM  standard  form  coal  lease 
(Form  3520-1)  contains  minimal  language  of  the  avoid-and/or-repair- 
damage-where-practicable  variety,  and  comparably  nonspecific  conditions 
are  found  in  the  other  standard  lease  forms  for  oil  and  gas,  sodium, 
potassium,  etc."  However,  if  a  s\gmi\ciLn\.  federal  property  interest  could  be 


"/</.  at  42S98-99  (emphasis  added).  DOI's  assessment  of  its  powers  is  supported  by  a  ma- 
jor congressional  study.  U.S.  Office  OF  Technology  Assessment,  MANACEMErfroFFuELAND 
Non-Fuel  Minerals  rN  Federal  Lands  209  (1979). 

"43  C.F.R.  i  3400.0-4(a)(6).  The  U.S.  Geological  Survey.  Office  of  Surface  Mining,  and 
Fish  and  Wildlife  Service  are  to  participate  in  reviewing  and  developing  coal  lease  stipulations. 
43  C.F.R.  5  3400.0-4(d)(4);  BLM/CS/OSM,  Memorandum  of  Understanding  16-19  (Oct. 
1979);  BLM/FWS,  Memorandum  of  Understanding  on  Coal  (Sept.  1978),  in  Programmatic 
EIS  at  B-7  to  B-8. 

"The  coal  form  provides: 

Sec.  12.  OPERATIONS  ON  LEASED  LANDS— In  accordance  with  the  conditions 
of  this  lease,  the  exploration  and  mining  plans,  the  regulations  and  the  Act,  the  lessee  shall 
exercise  reasonable  diligence,  skill,  and  care  in  all  operations  on  the  leased  lands.  The 
lessee's  obligations  shall  include  but  not  be  limited  to  the  following: 

(a)  The  lessee  shall  conduct  all  operations  on  the  leased  land  so  as  to  avoid  in- 
jury  10  life,  health,  or  properly; 

(b)  The  lessee  shall  conduct  operations  in  such  a  manner  as  may  be  needed  to 
avoid  or,  where  avoidance  is  impracticable,  to  minimize  and,  where  practicable,  to 
repair  damage  to:  (i)  any  forage  and  timber  growth  on  Federal  or  non-Federal  lands 
in  (he  vicinity  of  the  leased  lands;  (ii)  crops,  including  forage  and  timber,  or  improve- 
ments of  a  surface  owner;  or  (iii)  improvements,  whetiier  owned  by  the  United  States 
or  by  its  permittees,  licensees,  or  lessees.  The  lessor  must  approve  the  steps  to  be 
taken  and  the  restoration  to  be  made  in  the  event  of  the  occurrence  of  damage 
described  in  the  subsection. 

(c)  The  lessee  shall  minimize  to  the  maximum  extent  possible  wasting  of  the  min- 
eral deposits  and  other  resources,  including  but  not  limited  to,  surface  resources 
which  may  be  found  in,  upon,  or  under  such  lands. 

Other  mineral  lease  forms  are  contained  in  i  American  Law  of  Minino  1018-1185  (1961). 


X-65 


Jilt     NATURAL  KliSOURCtSLAWyER 


VOL.  XIV,  NO.  2 


affected,  more  stringent  forms  may  come  into  play." 

BLM  will  depart  completely  from  leases  and  impose  additional  en- 
vironmental stipulations  as  shown  by  the  1974  leases  for  the  prototype  oil 
shale  program."  The  lease  itself  contains  significant  requirements  for  the 
protection  of  the  environment  (Section  11),  and  incorporates  47  pages  of 
additional  "Environmental  Stipulations"  which  detail  significant  on-  and 
off-site  environmental  safeguards  governing  transportation  (Section  2),  fish 
and  wildlife  (Section  4),  land  reclamation  (Section  11),  and  scenic  and 
aesthetic  values  (Section  12). 

The  most  significant  aspect  of  the  oil  shale  lease  stipulations  is  that 
they  exceed  any  standards  explicitly  required  by  law.  Section  1 1  requires 
land  reclamation,  but  in  1974  there  were  no  federal  or  Colorado  laws  re- 
quiring reclamation  of  oil  shale  mining.  DO!  simply  insisted  on  and  re- 
ceived agreement  to  a  lease  condition  not  required  by  any  governing  statute. 
Such  creative  use  of  lease  conditions  was  approved  in  Hannifin  v.  Morton*^ 
In  Hannifin  the  court  ruled  lease  stipulations  would  be  upheld  even  where 
there  was  no  "express  statutory  authorization,"  so  long  as  there  was  no 
"legislative  prohibition,  express  or  implied."  Indeed,  in  upholding  the  oil 
shale  program,  the  same  court  relied  heavily  on  these  stipulations  to  provide 
"substantial  compliance"  with  NEPA: 

The  leases  contain  many  other,  detailed  environmental  stipulations  and  provide 
that  failure  of  performance  by  lessees  constitutes  a  breach  of  lease.  Thus,  the 
leases  provide  comprehensive  environmental  protection  measures  to  be  pursued 
by  the  lessees  with  the  prior  approval  of  the  Secretary.  These  terms  are  quite 
significant  and  compelling  in  relation  to  compliance  with  the  mandates  of 
NEPA.»' 

A  development  of  considerable  significance  is  BLM's  recent  rulemak- 
ing on  lease-permit-easement  conditions."  FLPMA  authorizes  the  Secre- 
tary to  regulate  private  use  and  development  of  public  lands  through  leases 
and  other  instruments,**  and  to  implement  this,  the  new  rules  prescribe 
mandatory  "terms  and  conditions"  to  be  included  in  each  such  lease  or 
other  instrument.  Mineral  leasing,  however,  is  not  included  because  it  is 
"covered  under  separate  regulations.""  On  the  contrary,  the  new  rules  set 


"E.g. .  Special  Form  3120-2  (Oct.  196S):  a  printed  form  of  additional  lease  stipulations  to 
be  Included  in  oil  and  gas  leases  in  U.S.  Wildlife  Refuges. 

"Reprinted  in  III.  Dep-t  Int.,  Final  Environmental  Statement  for  the  Pkototvpe 
Oil  Shale  Leasing  Program  V-I  to  V-93  (1973). 

••444  F.2d  200.  202  (lOtli  Cir.  1971). 

"Environmental  Defense  Fund  v.  Andrus,  619  F.2d  1368,  1373  (10th  Cir.  1980). 

"43  C.F.R.  9  2920  et  seq..  46  Fed.  Reg.  5772  (Jan.  19,  1981).  Along  with  others,  this 
regulation's  effective  date  was  postponed  to  April  15,  1981,  pursuant  to  the  President's  "regu- 
latory impact  analysis"  order.  46  Fed.  Reg.  10707  (Feb.  4,  1981)  and  id.  at  19233  (Mar.  30, 
1981). 

"43U.S.C.  {  1732(b)  (1976). 

"Frr-  the  preamble  to  the  proposed  rulemaking,  45  Fed.  Reg.  31284  (May  12,  1980);  je* 
4J  C.F.R.  i  2920.1.  46  Fed.  Reg.  at  5778  (1981)  (final). 
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up  requirements  far  more  extensive  and  detailed  than  can  be  found  in  any 
"separate  regulations"  governing  mineral  leases. 
The  rules  require: 

(b)  Each  land  use  authorization  shall  contain  terms  and  conditions  which  shall: 

(1)  Carry  out  the  purposes  of  applicable  law  and  regulations  issued 
thereunder; 

(2)  Minimize  damage  to  scenic,  cultural  and  aesthetic  values,  fish  and 
wildlife  habitat  and  otherwise  protect  the  environment; 

(3)  Require  compliance  with  air  and  water  quality  standards  established 
pursuant  to  applicable  Federal  or  State  law;  and 

(4)  Require  compliance  with  State  standards  for  public  health  and  safety, 
environmental  protection,  siting,  construction,  operation  and  main- 
tenance of,  or  for.  such  use  if  those  standards  are  more  stringent  than 
applicable  Federal  standards. 

(c)  Land  use  authorization  shall  also  contain  such  other  terms  and  conditions  as 
the  authorized  officer  considers  necessary  to: 

(1)  Protect  Federal  property  and  economic  interests; 

(2)  Manage  efficiently  the  public  lands  which  are  subject  to  the  use  or  adja- 
cent to  or  occupied  by  such  use; 

(3)  Protect  lives  and  property; 

(4)  Protect  the  interests  of  individuals  living  in  the  general  area  of  the  use 
who  rely  on  the  fish,  wildlife  and  other  biotic  resources  of  the  area  for 
subsistence  purposes; 

(5)  Require  the  use  to  be  located  in  an  area  which  shall  cause  least  damage 
to  the  environment,  taking  into  consideration  feasibility  and  other  rele- 
vant factors;  and  ■' 

(6)  Otherwise  protect  the  public  interest." 

Two  points  arc  clear:  (1)  DOI  clearly  has  authority  to  issue  mandatory, 
binding  terms  and  conditions  for  new  leases;  and  (2)  this  list  is  more 
specific,  more  extensive,  and  more  protective  in  scope  than  any  comparable 
regulation  yet  developed  in  the  mineral  leasing  area. 

On  this  paper  record  DOl's  position  is  solid  and  expansive.  In  practice, 
however,  it  is  far  from  that.  Application  of  the  DOl's  record  in  specific 
areas  will  be  examined  next. 

II.  LEASE  CONDITIONING  AUTHORITY: 
SPECIFIC  SUBJECTS 

The  problems  for  state  and  local  authorities  are  seldom  framed  in  sweeping 
generalities.  Concerns  focus  on  particular  problem  areas.  This  section  ex- 
amines five  of  the  most  frequent  concern  areas.  It  concludes  that  ample 
federal  authority  exists  to  condition  leases  for  the  mitigation  of  each. 

A.  Off-Site  Impacts 

Federal  authority  to  control  on-site  environmental  impacts  through  lease 
stipulations  and  conditions  is  broad,  and  even  the  most  extreme  conditions 
have  passed  court  scrutiny,  as  the  above  cases  show.  However,  many  of  the 


•43  C.F.R.  (  2920.7(b)-(c).  46  Fed.  Reg.  at  5780-81  (1981). 
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most  severe  impacts  of  mining  occur  off  the  leased  premises,  on  adjacent 
lands  which  may  or  may  not  be  federraly  owned  and  in  surrounding  com- 
munities, areas,  and  public  facilities."  Some  of  the  resistance  to  federal 
lease-condition  authority  over  such  off-site  areas  may  be  traceable  to  no- 
tions of  "lack  of  jurisidiction."  The  law  is  clear,  however,  that  the 
Secretary  has  ample  authority  to  impose  lease  conditions  which  have  the  ef- 
fect of  regulating  beyond  the  confines  of  the  leased  premises. 

The  001  has  confirmed  this  in  its  explanatory  discussion  of  the  perma- 
nent regulations  implementing  the  Surface  Mining  Control  and  Reclama- 
tion Act."  In  discussing  the  extensive  statutory  and  regulatory  controls  over 
"adjacent  areas"  to  the  lease,  the  DOI's  preamble  explans:  "[T]he  Act 
clearly  envisions  regulation  of  impacts  outside  the  immediate  permit 
area.  .  .  .""  Numerous  sections  of  SMCRA  require  protection  for  off-site 
areas,"  and  the  ACT  specifically  mandates  that  its  requirements  be  incor- 
porated "in  any  federal  mineral  lease."" 

Under  the  Mineral  Leasing  Act  as  well,  the  DOI  has  traditionally  acted 
to  protect  lands  outside  the  lease  areas,  whether  the  lands  were  federal  or 
private.  Examples  include  section  12(b)  of  the  standard  form  coal  lease 
(Form  3520-)  that  requires  minimizing  damage  "on  Federal  or  non-Federal 
lands  in  the  vicinity  of  the  leased  land."  Extensive  off-site  requirements  are 
also  included  in  the  oil  shale  lease  stipulations. 

When  the  Secretary  raised  off-site  impacts  as  a  justification  for  deny- 
ing new  drilling  under  one  of  the  Santa  Barbara  Channel  leases,  the  Ninth 
Circuit  observed  the  concerns  were  legitimate  but  ones  which  "the  Secretary 
should  have  undertaken  before  the  lease  was  granted.""  Decisions  of  the 
Interior  Board  of  Land  Appeals,  as  well,  confirm  the  authority  of  the 
Secretary  to  reach  beyond  the  leashold  in  conditioning  a  lessee's  activities." 


"Programmatic  EIS  5-11  et  seq.\  1  Green  River  Regional  EIS  187  et  seq.\  DOl/BLM, 
Final  Uinta-Southwesiern  Utah  Regional  Coal  Environmental  Impact  Statement  133 
elseq.  (Feb.  1981). 

"44  Fed.  Reg.  14901  et  seq.  (1979).  SMCRA  regulations  continue  under  heavy  legal  at- 
tack, holding  their  own  for  the  most  part;  surveys  of  the  numerous  cases  appear  in  Comment, 
Western  Coal  Fields  Declared  Unsuitable /or  Mining  Amidst  Legal  Challenges  to  §522  of  Sur- 
face Mining  Act,  II  Envtx  L.  Rep.  (ELI)  l(X)48  (198 1);  Comment.  The  1977  Surface  Mining 
Act  Revisited:  National  Regulatory  Program  Surmounts  Judicial  and  Legislative  Challenges; 
9  Envtx  L.  Rep.  (ELI)  10199  (1979). 

"44  Fed.  Reg.  at  14923. 

"E.g..  30  U.S.C.  fi§  I258(a)(l3).  I258(a)(l4).  1260,  1263(b)(2).  I265(b)(10),  1265(b)(I5). 
I265(b)(21)  (Supp.  I  1977). 

"Id.  at  §  1273. 

"Union  Oil  Co.  of  California  v.  Morton.  512  F.2d  743,  751  (9th  Cir.  1975)  (off-site  fac- 
tors included  pollution;  effects  on  wildlife,  plants,  recreation;  interference  with  other  uses,  in- 
cluding commercial;  undesirable  aesthetic  effects). 

"Eugene  v.  Simons,  26  IBLA  208  (1976)  (rejection  of  competitive  sodium  lease  because 
of  concern  over  potential  impacts  on  a  nearby  National  Recreational  Area);  Cominco  Amer- 
ican Inc.,  26  IBLA  329  (1976)  ("it  is  proper  to  include  environmental  protection  stipulations  in 
a  phosphate  lease  even  though  the  stipulations  apply  to  privately  owned  surface  ...  or  to  pri- 
v'civ  owned  lands  uscii  in  conjunction  with  the  lease");  David  E.  Hughes,  27  IBLA  46  (1976) 
(utihbldiiig  special  stipulation  to  protect  wildlife  habitat  on  adjacent  public  lands  some  10  miles 
owjy). 
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Indeed,  as  a  matter  of  property  law,  it  would  be  unthinkable  for  a  land 
owner  to  claim  no  responsibility  for  the  effects  of  his  land  usage  on  his 
neighbors.  Commendably,  both  the  programmatic  and  regional  EISs,  by 
their  analysis  of  off-site  impacts,  demonstrate  federal  acceptance  of  respon- 
sibility for  off-site  mitigation.** 

B.  WUdlife 

The  federal  government's  statutory  mandates  to  protect  wildlife  resources 
are  so  extensive  as  to  admit  no  equivocation.*'  The  Bald  Eagle  Protection 
Act  of  1940,*'  the  Endangered  Species  Act  of  1973,**  the  Fish  and  Wildlife 
Coordination  Act  of  1934,""  the  National  Environmental  Policy  Act  of 
1969,'*'  the  FLPMA,'"  the  SMCRA,""  and  a  host  of  other  laws  provide  an 
extensive  series  of  federal  obligations  to  protect  wildlife  at  all  stages  of 
federal  resource  leasing  programs.  The  DOI  agrees,  as  evidenced  in  the  Pro- 
grammatic ElS'"*  and  in  its  use  of  both  standard  and  special  printed  wildlife 
protection  clauses  in  mineral  leases. 

The  new  SMCRA  permanent  program  regulations  provide  extensive 
coverage  for  wildlife  both  on  and  off  the  lease  site.  In  the  explanatory 
materials  the  DOI  states: 

(E]ach  permit  application  must  include  a  study  of  fish  and  wildlife  and  their 
habitats  within  the  mine  plan  area  and  the  adjacent  areas  where  effects  on  such 
resources  may  reasonably  be  expected  to  occur.  The  area  to  be  studied  will,  at  a 
minimum,  be  the  area  to  be  covered  by  the  mine  plan,  and  may  extend  beyond 
the  mine  plan  area  to  adjacent  areas  in  which  fish  and  wildlife  arid  other 
habitats  may  be  affected  by  the  mining  operation."' 

DOI's  general  management  authority  to  protect  off-site  wildlife  from 
mining  impacts  of  course  predates  SMCRA,"*  but  the  SMCRA  adds  in- 
creased specificity  to  the  Mineral  Leasing  Act  practices. 

The  federal  government  not  only  has  the  power  to  Tequ'nc protection  of 
wildlife  DOth  on-  and  off-site,  but  to  require  "enhancement  of  such 
resources  where  practicable.""'  Just  as  protection  measures  may  be  re- 


"Note  89.  supra. 

•'U.S.  Council  on  Environmental  Quality,  Wildlife  and  America  (1978)  (particu- 
larly articles  in  Section  IV:  "Legal  and  Political  Authority"). 
"16  U.S.C.  $  668  etseq.  (1976). 
"Id.  al  6  1521  el  seq. 
"•Id.  M  ^  661  ei  scq. 

'•'42  U.S.C.  §  4321  elseq.  (1976).  y 

'••43  U.S.C.  5  1701  etseq.  (1976). 
'•'30  U.S.C.  §  1201  etseq.  (Supp.  I  1977). 
'•'Programmatic  EIS  at  5-112. 

'•'44  Fed.  Reg.  14901,  15037  (1979).  The  Programmatic  EIS  recognized  the  inevitability  of 
off-site  wildlife  impact,  at  S-107  to  5-112: 

Disturbances  and  modification  of  habitats  adjacent  to  the  areas  of  principal  impacts 
would  diminish  with  distance  but  .  .  .  could  encompass  as  much  as  five  times  the  area 
directly  disturbed.  .  .  . 
'••E.g..  David  E.  Hughes.  27  IBLA  46  (1976)  (special  stipulation  in  sodium  prospecting 
permit  to  prevent  impacts  on  wildlife  habitat  on  adjacent  public  lands). 
'•'30  U.S.C.  fi  I265(b)(24)  (emphasis  added). 
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quired  either  on  or  off  the  lease  site,  enhancement  requirements  also  are  not 
confined  to  the  lease  site  under  SMCRA's  extensive  powers.  Lease  condi- 
tions may  even  require  protection  or  mitigation  for  wildlife  losses  on  private 
lands,  just  as  DOI  has  required  physical  reclamation  of  private  surface 
under  its  pre-SMCRA  general  management  powers.'*' 

In  sum,  the  federal  government  has  more  than  ample  authority  to  pro- 
vide wildlife  protection  and  enhancement  by  conditioning  its  leases  in  a 
variety  of  ways.  Examples  (without  being  exhaustive)  could  include: 

1.  limiting  the  number  of  acres  mined  at  any  one  time; 

2.  placing  areas  within  the  lease  off-limits  to  mining; 

3.  phasing  mining  to  maximize  habitat  reclamation; 

4.  requiring  habitat  replacement  or  enhancement  on-site  or,  where  un- 
desirable or  infeasible,  requiring  comparable  off-site  substitution; 

5.  conditioning  lease  and  off-lease  activities  to  minimize  disruption  on 
off-site  affected  areas. 

C.  Transportation 

The  impacts  of  mining  on  existing  transportation  facilities  will  be  extensive, 
even  as  superficially  outlined  in  the  Green  River  Regional  EIS."'  Truck 
haulage  of  coal  is  of  particular  concern  given  its  potentially  extensive  im- 
pacts on  maintenance  conditions  of  and  costs  for  state  and  county  roads  in 
a  reigion. 

BLM  in  the  Regional  EIS  has  "assumed"  that  the  vast  majority  of 
leased  coal  will  be  transported  in  Colorado  by  rail."*  The  assumption  ap- 
pears questionable,  given  the  amount  of  new  track  required.'"  At  the  very 
least,  lease  stipulations  are  needed— either  to  make  a  reality  of  the  rail 
assumption  or  to  provide  for  the  impacts  of  truck  haulage  on  existing  road 
ways.  Ironically,  the  Regional  EIS  details,  but  does  not  make  a  "com- 
mitment" to  just  such  lease  conditions: 

Lease  stipulations  could  be  imposed  that  would  assure  that  the  state  would  not 
bear  the  toial  burden  of  increased  road  maintenance  costs  (up  to  $500,000  a 
year).  Stipulations  which  could  be  imposed  are  listed  below: 

(1)  Require  that  lease  holders  transport  their  product  by  a  mode  other  than 
trucks.  In  situations  where  alternative  transportation  modes  would  be  cost  pro- 
hibitive, the  lease  holder  would  be  required  to  pay  for  maintenance  of  the  road- 
way to  the  standards  acceptable  to  (he  appropriate  jurisdiction. 

(2)  Require  that  all  lease  holders  producing  more  than  500,000  tons  of  coal 
per  year  use  non-highway  transportation  for  coal  movement. 

(3)  Require  the  use  of  conveyor  systems  rather  than  trucks  to  transport  the 
coal  to  the  nearest  rail  line.  .  .  . 


"•Montana  Power  Co.,  17  I.D.  518  (1965). 

'•M  Green  River  Regional  EIS  al  227-30. 

"*/</.  al  228.  For  all  but  iwo  Colorado  tracts  "the  assumed  method  of  coal  transportation 
from  the  mine  site  was  rail.  .  .  ." 

"'\>any  ot  ihe  Colorado  tracts  are  not  now  served  by  rail,  and  some  would  require  a  sig- 
nificant distance  of  new  track.  Orecn  River  SID  at  55. 
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State  governments  can  also  lake  mitigating  measures.  These  include: 

(1)  Placement  of  weight  restrictions  on  roadways  and  bridges  in  affected 
areas. 

(2)  Increased  licensing  fees.'" 

Two  points  are  evident.  First,  any  of  these  approaches  lies  within  the 
federal  agency's  authority  (not  least  because  it  has  proposed  them).'"  Sec- 
ond, the  choice  (or  choices)  should  be  made  primarily  by  state  and  local 
authorities,  as  they  will  be  the  government  levels  primarily  impacted  and  in 
practice  responsible  for  policing  the  stipulation. 

Another  approach  would  be  to  require,  as  a  condition  of  the  lease,  that 
the  lessee  submit  a  complete  transportation  plan  prior  to  operations  ap- 
proval. The  plan  could  be  reviewed  by  the  state  and  local  government  and 
be  made  subject  to  their  approval  or  disapproval."*  This  approach  could  be 
used  alone  or  in  combination  with  the  above  approaches. 

In  sum,  transportation,  while  not  an  area  of  extensive  lease  condition- 
ing in  the  past,  appears  to  be  recognized  by  the  federal  government  as  an 
area  of  broad  federal  authority.  Further,  it  is  very  likely  courts  would 
uphold  any  reasonable  transportation  conditions,  designed  to  have  the 
private  lessees  pay  their  own  transportation  costs.  A  limitation  is  always 
that  the  conditions  do  not  become  "so  stringent  as  to  be  nugatory  of  the 
lease  itself."'" 

D.  Socioecunomic  Impacts  r 

The  serious  impacts  of  mining  on  the  social  and  economic  resources  of 
western  communities  has  been  well  documented."*  Yet,  these  remain  the 
areas  in  which  federal  officials  profess  to  see  their  authority  most  limited.'" 
It  is  true  that  the  DOI  has  few  express  statutory  authorities  empower- 
ing or  placing  duties  upon  it  in  this  area.  If  the  analysis  is  combined  solely  to 
congressional  enactments  addressing  "socioeconomic"  powers  per  se,  the 
record  is  slim.  However,  it  is  not  bare.  The  Mineral  Leasing  Act  itself  places 
specific  study  duties  on  the  Secretary: 


"M  Green  River  Regional  E!S  at  229-30. 

"Mn  addition  to  the  Secretary's  general  management  powers.  FLPMA  may  provide 
another  avenue  of  authority  for  the  Secretary  to  impose  these  and  other  payment  conditions  on 
some  road  users.  43  U  S.C.  §  1762(a)  aiiiliorizcs  the  Secretary  to  acquire,  construct,  and  main- 
lain  roads  "within  or  near  the  public  land"  for  timber  "and  other  resources"  (emphasis 
added).  These  roads,  FLPMA  provides,  are  to  be  financed  by  federal  funds  or  "by  require- 
ments on  purchasers  of  limber  and  other  products .  .  .  including  provision  for  amortization  of 
road  costs  in  contracts." 

'"Section  II,  S,  infra,  discusses  slate  and  local  controls,  in  the  wake  of  the  Ventura 
County  decision,  but  disapproval  of  transportation  modes  is  far  from  prohibiting  the  entire 
mine  operation  and  clearly  in  the  permitted  urea  left  open  even  by  cases  of  Ventura  County's 
iirictness. 

'"Duncan  Miller.  6  IBLA  216  (1972). 

"'E.g.,  Programmatic  BIS  3-123  elseq.;  I  Green  River  Regional  EIS  198  el seq.;  author- 
ities note  6.  svpra. 

"'S«  Section  III, //i/rj. 
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Prior  to  issuance  of  any  coal  lease,  the  Secretary  shall  consider  effects  which 
mining  of  the  proposed  lease  might  have  on  an  impacted  community  or  area, 
including,  but  not  limited  to,  impacts  on  the  environment,  on  agricultural  and 
other  economic  activities,  and  on  public  services.'" 

While  the  section  does  not  require  any  affirmative  action  by  the  Secretary  as 
a  result  of  his  evaluation,"*  it  at  least  puts  to  rest  the  argument  that 
resource  agencies  are  not  viewed  as  qualified  to  handle  such  considera- 
tions.'" 

Contrasted  with  this  are  the  numerous  federal  and  state  impact  aid  pro- 
grams, focusing  "money  solutions"  on  the  socioeconomic  impacts  of  min- 
ing. The  Regional  EIS  presents  a  "partial  list"  of  65  such  federal  and  state 
programs  in  the  areas  of  health,  housing,  planning,  welfare,  water,  waste, 
and  multi-purpose  programs.'" 

What  the  emphasis  on  "specific"  authority  overlooks,  of  course,  is 
that  the  federal  agency  may  well  have  the  broadest  authority  of  all  in  this 
area,  precisely  because  its  general  mandate  to  protect  the  "public  welfare" 
has  not  been  limited  by  specific  congressional  legislation.  The  Mineral  Leas- 
ing Act  expressly  gives  the  Secretary  this  broad  authority:  "Each  lease  shall 
contain  .  .  .  such  other  provisions  as  he  may  deem  necessary  ...  for  the 
safeguarding  of  the  public  welfare."'" 

Few  phrases  in  American  jurisprudence  convey  broader  grants  of 
I  authority  than  "public  welfare."'"  The  lack  of  specific  statutory  authority, 
rather  than  a  barrier,  can  be  a  blessing.  It  enables  the  Secretary  to  develop — 
with  full  lessee,  state,  and  public  input — reasonable  approaches  to  minimiz- 
ing socioeconomic  impacts  through  the  contractual  process.  The  cases  sup- 
porting sweeping  secretarial  authority  in  the  area  of  leasing  and  lease  condi- 
tions suggest  an  equally  broad  reading  will  be  made  of  the  "public  welfare" 
requirement.  The  lack  of  specific  cases  interpreting  that  provision  in  the 
leasing  context  may  represent  nothing  more  than  the  fruits  of  DOI  inaction 
over  the  years. 

In  any  case,  much  of  the  apparent  resistance  to  socioeconomic  mitiga- 
tion is  contradicted  by  the  Regional  EIS.  That  EIS  specifically  suggests  that 
"federal  lease  stipulations"  and  "state  and  local  permits"  could  be  used  to 
require  companies  to:  (I)  "give  maximum  advance  notice  of  major 
developments";  (2)  make  "contributions  toward  loal  impact  mitigation, 
thus  shifting  part  of  the  burden  from  local  residents  to  consumers  of  the  end 
product";  (3)  Undertake  "commercial  development  within  the  communi- 


"•30  U.S.C.  §  201(a)(3)(C)  (1976). 

'"It  does,  however,  specify  Ihat  the  evaluation  shall  not  prohibit  the  lease. 

'"For  another  example,  see  the  socioeconomic-impact  evaluation  and  action  provision  in 
the  Geothermal  Energy  Research,  Development  and  Demonstration  Act  of  1964,  JO  U.S.C. 
S  1145(1976). 

'"1  Green  River  Regional  EIS  224-26. 

"•30  U.S.C.  §  187(1976). 

'".T.^..  Ii=rm-'P  v.  Parkr.r.  384  U.S.  26  (1954);  Chicago  &  Alton  R.R.  Co.  v.  Tranbarger, 
::.j  U.S.  67  (i915). 
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ties  through  transportation,  parking,  and  other  facilities  improvements  to 
prevent  loss  of  that  tax  base.""* 

Obviously,  federal  lease  stipulations  could  do  much  more.  For  exam- 
ple, item  1  could  be  expanded  as  a  requirement  that  companies  submit  to 
the  state  and  afffcted  local  governments  an  analysis  of  the  socioeconomic 
impacts  they  project  will  be  caused  by  their  operations.  Review  and  ap- 
proval of  such  analyses  prior  to  the  operation  stage  could  be  integrated  with 
applicable  state  and  local  land  use  and  other  permit  reviews. 

E.  Application  of  State  and  Local  Law 

Compliance  with  state  and  local  laws  is  a  recurrent  requirement  in  some 
federal  leases,  but  not  in  others.  The  oil  shale  leases,  for  example,  provide 
in  section  1 1(a),  "The  lease  shall  conduct  all  operations  under  this  lease  in 
compliance  with  all  applicable  federal,  state  and  local  water  pollution  con- 
trol, water  quality,  air  pollution  control,  air  quality,  noise  control,  and  land 
reclamation  statutes,  regulations,  and  standards.*""  Somewhat  more 
rcstrictively,  the  BLM  standard  form  competitive  oil  and  gas  lease  requires 
compliance  with  "all  relevant  pollution  control  legislation  at  the  federal, 
state  and  local  level.""*  Yet,  the  standard  coal  lease  form  is  silent."'  The 
variance  appears  more  accident  than  design. 

It  is  well-settled  constitutional  law  that  the  states  (and  through  them, 
local  governments)  have  considerable  police  powers  to  regulate  privatp  ac- 
tivities on  federal  lands.  Kleppe  v.  New  Mexico,  recognized  this  doctrine.  It 
held  that  the  state  police  power  would  be  overriden  only  if  it  were  "in  con- 
flict" with  federal  law."' 

Recognition  of  state  regulatory  authority  on  federal  land  is  found  in 
numerous  parts  of  the  law.  Congress  in  the  Mineral  Leasing  Act  provided, 
"Nothing  in  this  chapter  shall  be  construed  or  held  to  affect  the  rights  of  the 
States  or  other  local  authority  to  exercise  any  rights  which  they  may 
have.  .  .  .""*  And,  in  describing  the  Secretary's  authority  to  place  condi- 
tions on  mineral  leases,  the  Act  specifically  states  that,  "none  of  such  provi- 
sions shall  be  in  conflict  with  the  laws  of  the  State  in  which  the  leased  prop- 
erty is  situated.""' 

The  legislative  history  of  these  sections  "clearly  indicates  Congres- 
sional intent  to  let  the  State's  police  power  govern  the  operations  of  Federal 
mineral  lessees,"  provided  the  state  requirements  arc  not  weaker  than  the 
federal."' 


"M  Green  River  Regional  BIS  223. 
'"III.  Oil  Shale  EIS  at  V-27. 

'"Bur.  of  Land  Mgm't.  Oil  and  Gas  Lease  §  2(r)(4)  (Form  3120-7.  Feb.  1977). 
'•'Bur.  of  Land  Mgm't.  CoaJ  Lease  (Form  3520-1.  July  1977). 
'"426  U.S.  at  534. 
'"30U.S  C.  §  189(1976). 
•"Id.  at  §  186. 

'"U.S.  Officb  op  Technoloqy  AssESSMEro",  Management  of  Fuel  and  Non-FIjel 
Minerals  IN  Federal  Lands  253  (1979). 
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Even  more  expressly,  FLPMA  requires  that  leases  be  subject  to  revoca- 
tion or  suspension  for  violation  of  any  lease  "conditions  requiring  .  .  . 
compliance  with  applicable  State  ...  air  or  water  quality  standard  or  im- 
plementation plan."'"  Likewise,  SMCRA  provides  that  it  does  not 
"supersede"  any  consistent  "State  law  of  regulations,"'"  and  also  requires 
that  the  reclamation  permit  process  be  coordinated  "with  any  other  .  .  . 
state  permit  process  applicable  to  the  proposed  operation."'" 

However,  the  recent  Ninth  Circuit  case  of  Ventura  County  v.  Gulf  Oil 
Corporation,'"  has  raised  considerable  debate  over  applicability  of  state 
and  local  laws  to  resource  ventures  on  federal  land.  Ventura  Com/j/>' should 
present  little  obstacle  to  the  continued  exercise  of  state  and  local  regulation 
of  private  activity  on  federal  land  given  its  extreme  facts.  In  that  case,  Gulf 
Oil  Corporation  had  a  federal  lease  to  120  acres  of  the  Los  Padres  National 
Forest,  had  requisite  permits  from  the  USDA  Forest  Service  and  the  state, 
and  had  already  commenced  drilling  operations.  Ventura  County,  in  which 
the  federal  leasehold  lay,  had  designated  the  lands  "open  space"  under  its 
zoning  ordinance,  a  category  which  prohibited  oil  exploration  and  extrac- 
tion activities  unless  a  discretionary  exemption  was  granted  through  a  per- 
mit. Ventura  County  advised  the  company  to  apply  for  the  zoning  permit, 
:Gulf  refused,  and  Ventura  filed  suit.  The  federal  district  court  rejected  the 
county's  case  and  was  affirmed  by  the  court  of  appeals;  the  Supreme  Court 
summarily  affirmed  without  opinion. 

The  decision  was  promptly  touted  as  a  death  knell  for  slate  and  local 
land  use  regulation  on  federal  lands,  because  of  the  Ninth  Circuit's  very 
loose  statement  of  the  issue: 

whether  the  County  .  .  .  can  require  the  Federal  Government's  lessee  ...  to 
obtain  a  permit  from  (the  County] .  .  .  before  (the  lessee)  can  exercise  its  rights 
.  under  the  [federal]  lease.  .  .  .'" 

While  the  court  ruled  against  the  county,  it  did  not  overturn  the  entire  state 
and  local  government  permit  process  as  its  overbroad  statement  of  the  issue 
suggests. 

What  the  court  did  is  considerably  less  shocking.  Relying  on  the  Kleppe 
V.  New  Mexico  "conflict"  rule,  it  found  the  local  zoning  prohibition 
thwarted  a  major  congressionally  sanctioned  program,  requiring  the  local 
law  to  be  superseded:  "Although  state  law  may  apply  where  it  presents  *no 
significant  threat  to  any  identifiable  federal  policy  or  interest' ...  the  states 
and  their  subdivisions  have  no  right  to  apply  local  regulations  impermissibly 
conflicting  with  achievement  of  the  congressionally  approved  use  of  federal 
lands.  .  .  ."'"As  such  Kt'/i/w/-aCo«/iO'isaclassicexampleof  extreme  facts 


"M3U.S.C.  S  1732(c)  (1976). 

"•30  U.S.C.  5  1255(a)  (Supp.  II  1978). 

"•30  U.S. C.  {  1254(h). 

"•601  F.2J  J  :hO  (9ih  Cir.  1979).  qffj  mem.,  445  U.S.  947  (1980). 

"'601  F.2d  at  1082. 

"'Id.  at  1086. 
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provoking  extreme  law.  The  court  was  clearly  influenced  by  the  fact  that  the 
county  sought  not  to  regulate  but  to  "prohibit"  the  federally  licensed  activ- 
ity. The  court  specifically  saw  itself  as  "rejecting  a  local  veto.'"" 

Ventura  County's  "in  tcrrorem"  effect  is  further  weakened  by  its 
failure  to  deal  with  opposed  court  rulings  which  have  supported  state 
regulation  of  mineral  activity  on  federal  lands,  including  several  Supreme 
Court  opinions."*  Then,  too,  in  basing  its  ruling  on  the  presumed  intent  of 
the  Mineral  Leasing  Act,  the  court  fails  to  address  the  actual  legislative 
history  of  the  Act's  state  law  preservative  sections  or  the  comparable  sec- 
tions of  FLPMA  and  SMCRA.  Finally,  the  opinion  does  not  take  into  ac- 
count the  actual  practice  of  fedcral-state-local  cooperation  in  lease  regula- 
tion. 

Given  the  body  of  law  and  the  strong  supportive  statements  by  DOI 
itself,  this  case  should  not  bar  federal  lease  stipulations  which  require  com- 
pliance with  all  applicable  state  and  local  laws.  The  exception,  limiting  Ven- 
tura County  to  its  specific  facts,  would  be  to  prohibit  (1)  only  those  state  or 
local  laws  which  operate  as  a  total  prohibition  to  mining  and  even  then 
(2)  only  where  the  federal  land  management  agency  joins  the  company  in 
opposing  the  local  law.  Thus,  the  decision  strictly  read,  says  only  that  the 
state  and  local  laws  by  themselves  may  not  prohibit  federally  authorized 
mineral  activity  on  federal  lands.  It  does  not  state  that  the  Secretary's  broad 
discretion  Lo  limit  such  mining  or  to  require  application  of  state  and  local 
law  is  in  any  way  diminished.  Nor  docs  it  provide  a  comfortable  excuse  for 
secretarial  failure  to  provide  the  same  or  equivalent  protection. 

In  the  EIS  process,  the  Secretary  has  already  taken  a  position  which 
would  seem  to  preclude  application  of  this  case  to  federal  coal  leasing.  In 
the  Programmatic  EIS  it  is  recognized  that  FLPMA  requires  the  DOI  to 
"coordinate  planning  activities  with  those  of  federal,  state  and  local 
agencies.'"*"  That  EIS  emphasizes  the  "importance"  of  "consultation  and 
cooperation  with  state  governments,  because  only  through  such  a 
cooperative  effort  could  the  Department  be  assured  of  the  effectiveness  of 
mitigation  measures  designed  to  protect  against  adverse  social  and 
economic  impacts  of  federal  coal  management  decisions.'"*'  The  impor- 
tance of  the  state  role  is  continually  stressed: 

Dy  providing  for  extensive  public  participation  and  special  opportunities  for  the 
stales  to  lake  part  in  the  leasing  process  from  land  use  planning  through  lease 
sale  and  beyond,  (he  Department  would  seek  to  insure  that  the  local  and 
regional  publics  and  their  representatives— those  most  knowledgeable  about 
local  and  regional  conditions— will  always  be  well  represented  in  leasing  deci- 


'"Id. 

"•Wallii  V.  Pan  Americtn  Petroleum  Corp..  384  U.S.  64,  67-72  (1966);  CaJifornia  v. 
United  Stales,  438  U.S.  64S  (1978):  Texas  Oil  and  Gas  Corp.  v.  Phillips  Petroleum  Co.,  406 
F.2d  1303  (10th  Cir.  1969),  ceri.  denied,  396  U.S.  829  (1969). 

"•Programmatic  EIS  1-16. 

'"Id.  at  6- J. 
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sions.  The  careful  consideration  of  the  views  of  the  state  and  the  comments  of 
the  public  before  major  leasing  decisions  are  made  would  serve  to  mitigate 
adverse  local  and  regional  impacts  on  coal  development.'" 

And  finally,  the  Programmatic  EIS  specifically  recognizes  that,  by  virtue  of 
SMCRA  and  FLPMA:  "The  Department  is  required  ...  to  coordinate  with 
and  consider  state  and  local  land  use  and  management  resources  programs 
in  its  own  general  planning  processes.'"** 

Even  more  importantly,  the  Regional  EIS  specifically  relies  on  "state 
and  local  permits  and  land  use  regulations"  to  provide  numerous  aspects  of 
mitigation.'"  If  the  Secretary  rejects  state  and  local  law  now,  at  the  very 
least  the  EIS  would  now  be  vulnerable  to  court  attack  on  adequacy 
grounds.'** 

In  sum,  the  entire  tenor  of  the  coal  EISs  and  planning  documents  is 
that  state  and  local  land  use  planning  and  other  permit  laws  not  only  will 
apply  but  will  be  among  the  major  elements  in  mitigating  and  controlling 
mining  impacts.  Insertion  of  a  lease  condition  requiring  compliance  with 
state  and  local  laws  (including  land  use  permit  programs)  is  all  the  more 
important,  given  Ventura  County,  to  rebut  any  presumption  that  federal 
authorities  wish  that  case's  logic  to  apply  to  the  renewed  coal  leasing  pro- 
^  gram. 

III.  LEASE  CONDITIONING  AUTHORITY: 
ACTUAL  PRACTICE 

Beyond  the  sweeping  language  of  statutes,  court  opinions,  and  EISs  lies 
real-world  performance.  Here,  experiences  in  1980  and  1981  suggest  DOI 
falls  far  short  of  pursuing  its  full  authority  to  use  leases  as  a  major  mitiga- 
tion tool. 

In  1980,  the  State  of  Colorado  urged  the  federal  government  to  adopt 
detailed  stipulations  for  the  Green  River-Hams  Fork  Region  coal  leases 
covering  (1)  wildlife,  (2)  transportation,  (3)  socioeconomic  impacts,  and  (4) 
application  of  stale  and  local  law."*  The  final  lease  terms  approved  by  the 
federal  government,  as  well  as  certain  other  developments,  demonstrate  sur- 
prising timidness  on  the  part  of  the  outgoing  Carter  Administration  and 
raise  the  question  whether  the  Reagan  Administration  will  emulate  its 
predecessor  or  forge  new  policy  directions. 


'"Id.  at  6-3  to  6-4. 

'••/</.  at  6-10. 

'"I  Green  River  Regional  EIS  212. 

'"See  Gcndler,  Offshore  Oil  Power  Plays:  Maximizing  State  Input  Into  Federal  Resource 
Decision  Making,  12  Nat.  RtsouRCES  Law.  347,  368-87  (1979)  for  an  interesting  review  of 
"stale  and  local  strategics  for  m.iximizing  influence"  in  that  federal  leasing  program. 

"'Qj<r.-.r  !<iver  SID  at  7;  Colorado  Lessons  27.  29-31,  34,  41,  appx.  B-3. 
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A.  Off-Site  Impacts 

The  leases  continue  to  recognize  that  impacts,  as  well  as  authority  to  control 
them,  extend  beyond  the  leasehold.  No  dramatic  reversals  in  federal  posi- 
tion are  known  to  have  occured  with  this  concept,  and  its  application  in  the 
past  year  may  best  be  seen  in  the  subject-specific  discussions  which  follow. 

B.  Wildlife 

Colorado  and  BLM  officials  developed  a  wildlife  lease  stipulation 
"satisfactory  to  both  state  and  federal  parties.'"*^  The  stipulation'"  does 
little  more,  however,  than  transfer  all  wildlife  protective  decisions  to  the 
mining  company  and  postpone  further  decisions  until  the  mining  plan  stage. 

The  strengths  of  the  lease  provision  are  three.  First,  it  specifically  "re- 
quire[s]"  mitigation  of  habitat  loss  (for  "key  indicator  species").  Second,  it 
recognizes  that  lands  "outside  the  permit  area"  may  be  necessary  for 
replacement  habitat.  Third,  it  requires  that  "alternative  methods"  be 
analyzed. 

Its  weaknesses  are  more  serious.  First,  it  does  nothing  concrete  to 
regulate  the  impacts,  delegates  the  matter  to  a  company-prepared  "plan," 
and  postpones  further  consideration  to  an  unspecified  future  date.  Second, 
the  "methods"  for  wildlife  protection  arc  focused  chiefiy  on  replacement 
habitat  and  fencing;  omitted  are  methods  which  would  condition  the  mining 
activities  instead  of  the  animals.  Third,  the  provision  does  not  address 
mitigation  of  off-site  wildlife  impacts.  Fourth,  approval  of  the  "plan.' *  is 
vested  solely  in  BLM;  the  state  wildlife  agency  may  "comment"  and 
"recommend  alternate  .  .  .  methods,"  but  the  lessee  is  free  to  "reject  .  .  . 
the  State's  plan"  provided  it  merely  "indicate[s]  its  reasons"  for  so  doing. 

Far  from  maximizing  federal  authority  to  control  impacts,  the  lease 
stipulation  avoids  and  postpones  consideration  of  those  impacts.  It  is,  for 
all  its  length,  a  considerably  less  demanding  wildlife  stipulation  than  that 
the  federal  government  has  required  since  1965,  when  its  own  federal 
wildlife  lands  are  involved."*  Nor  does  the  stipulation  take  the  other  accept- 
able course  and  defer  to  stale  expertise;  indeed,  the  state  is  relegated  to  a 
virtually  powerless  role  (save  for  its  political  suasion  over  the  BLM  ap- 
proval process),  a  role  that  would  doubtless  surprise  even  the  Ventura 
County  court. 

G.  Transportation 

The  federal  government  recognized  that  Colorado's  concern  for  lease  con- 
trols on  transportation  was  well-placed;  the  "assumption"  that  rail  will  be 


'♦•Oreen  River  SID  at  7. 
'"Id.  ai  45-46. 
'"Supra,  note  81. 
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used  was  recognizably  faulty  and  the  actual  transportation  impacts  were 
concededly  "severe."'" 

Once  again,  the  concerns  are  not  concretely  addressed  in  the  lease,  but 
relegated  to  a  company-prepared  "study,"  postponed  to  the  mine  plan  ap- 
proval stage,  this  time  without  even  a  clear  statement  of  the  state's  review 
role.'"  The  "transportation  impact  mitigation  study"  is  rcquried  to  provide 
only  (1)  mode-route-frequency  estimates,  (2)  construction  plans,  (3)  detcri- 
oration-repair-safety  estimates,  (4)  a  "discussion"  of  mitigation  measures 
("such  as  proper  .  .  .  lighting").'" 

There  is  no  provision  for  approval.  The  BLM  has  only  the  power  to  make 
a  "determination  for  completeness."  The  state's  role  is  not  mentioned  except 
that  the  company's  study  is  supported  to  address  what  it  "perceive[sj"  to  be 
the  "roles  and  responsibilities"  of  the  various  government  levels.'"  This 
stipulation  has  no  legitimate  basis  given  the  Regional  EIS,  which  proposed 
(even  if  "uncommitted")  vastly  more  substantive  lease  controls.'"  Indeed, 
federal  officials  in  earlier  stages  of  lease  drafting  specifically  suggested  a 
stipulation  to  "restrict  the  amount  of  coal  that  can  be  moved  by  truck.'"" 

Sham  is  perhaps  not  too  harsh  a  description  for  the  final  stipulation 
that  resulted,  given  both  federal  powers  and  the  magnitude  of  expected  im- 
pacts. What  is  ironic  is  that  another  DOI  agency  has  at  the  same  time  taken 
a  more  aggressive  approach.  The  United  Stales  Office  of  Surface  Mining 
(OSM)  in  1980  approved  a  mine  plan  amendment  for  Colowyo  Coal  Com- 
pany's operating  federal  lease  in  Colorado,  subject  to  stringent  transporta- 
tion stipulations.'"  One  "special  stipulation"  states:  "All  coal  produced 
.  .  .  will  be  transported  from  the  mine  site  by  railroad  and  no  coal  will  be 
hauled  from  the  mine  site  by  truck.  .  .  .'""  Another  requires  a  determina- 
tion whether  "an  employee  transportation  system  is  warranted.'""  BLM's 
timorousness  with  transportation  conditions  is  all  the  more  unnecessary, 
given  the  mining  industry's  apparent  willingness  to  cooperate  with  govern- 


'"See  Green  River  SID  at  6.  54-55. 

'"Bur.  of  Land  Mgm't.  "Special  Stipulations"  §  33(c).  At  this  writing  the  transportation 
and  socioeconomic  stipulations  appear  only  in  typed  form,  not  having  been  finalized  appar- 
ently at  the  time  of  the  Secretary's  approval  and  publication  of  the  SID.  They  are  reproduced 
in  Colorado  Lessons  at  appx.  A-2  and  A-3. 

'"Id.  §  33(c)(3)(i)-(iv). 

'"Id.  §  33(c)(4). 

'"Text,  supra,  at  note  112. 

'"Transcript,  Meeting  of  the  Federal-State  Regional  Coal  Team  at  40,  supra,  note  16. 

"•Letter  and  attachments  from  Donald  A.  Crane,  Regional  Director,  OSM  Region  V,  to 
Ira  McKeever,  President.  Colowyo  Coal  Company  (Aug.  27,  1980). 

'"/d.  Special  Slipulalioiis.  No.  1.  Short  term  exceptions  and  alternative  methods  are 
allowed  only  on  prior  OSM  approval.  The  stipulations  were  developed  through  the  NEPA  pro- 
cess; an  environmental  assessment  is  attached. 

'"Id.  No.  5.  Colowyo  responded  with  survey  data  supporting  its  position  that  nothing 
■;cyond  volantcer  carpooling  was  needed,  and  OSM  approved  this  as  satisfying  the  stipulation. 
Letter  ft.jii\  Crane  to  McKeever  (undated  1981),  in  author's  files. 
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ment  officials  and  treat  transportation  impacts  as  a  legitimate  cost  to  doing 
business."* 

D.  Socioeconomic  Impacts 

DOI  agencies  have  been  pursuing  a  contradictory,  almost  schizophrenic, 
pattern  with  respect  to  socioeconomic  impact  mitigation,  DOI  documents 
take  a  reserved  approach;  the  BLM  is  requiring  detailed  stipulations  of  little 
value;  OSM  has  ventured  into  the  fray  with  what  seems  an  extreme  require- 
ment, then  retreated;  at  the  same  time  the  Solicitor's  Office  has  issued  two 
conflicting  opinions,  apparently  without  realizing  it. 

While  the  Secretary's  authority  in  the  public  welfare  area  may  be  the 
broadest,  because  least  limited,'"  it  remains  the  area  in  which  federal  of- 
ficials profess  to  see  the  most  uncertainties  in  their  authority:"  The  mitiga- 
tion of  the  socioeconomic  impacts  of  coal  development  presents  special 
problems  for  the  Department,  since  its  statutory  authorities  and  respon- 
sibilities are  far  more  limited  than  the  scope  of  the  problems.'"*'  This 
negative  perception  is  typically  advanced  without  any  legal  supporting 
authority  or  analysis.  The  author  is  not  aware  of  any  developed  to  date  by 
D0(.  Yet,  solely  as  a  result  of  this  perception,  DOI's  approach  is  to 
minimize  rather  than  maximize  its  contribution  in  this  area:  "For  the  time 
being,  the  Department's  chief  response  must  be  improved  coordination  and 
consultation  with  local  and  state  governments.  .  .  .'""  ./ 

The  DOI's  reticence  is  part  policy,  part  politics.  Three  factors,  vague 
notions  of  federalism,'"  lack  of  specific  legislative  duties,'**  and  reliance  on 
financial  aid  programs,'"  may  account  for  DOI's  current  tendency  to 
minimize  the  use  of  lease  conditions  to  mitigate  the  socioeconomic  impacts 
of  mining. 

A  socioeconomic-mitigation  stipulation  was  one  of  four  urged  by  Col- 
orado for  t'lie  Green  River  leases."*  The  Regional  EIS  proposed  (but  labeled 
uncommitted)  extensive  requirements  on  industry  as  to  notice,  direct  dollar 
contribution,  and  projects.'*'  Two  months  later,  however,  the  Secretarial 


•"See,  e.g. ,  "ARCO  gives  $100,000  for  Colorado  Coal  Road."  High  Country  News,  Nov. 
28.  1980.  at  6.  col.  I. 

"Text,  supra,  at  notes  122-23. 

"'Programmatic  EIS  6-5. 

'"Id.  / 

"'Federalism  problems  are  not  addressed  extensively  in  this  paper,  but  socioeconomic 
matters  have  traditionally  Leen  viewed  as  state-control  issues.  The  DOI's  deference  certainly 
has  roots,  in  part,  in  state  politicians'  historic  insistence  upon  it. 

"'While  a  few  statutes  now  address  DOI's  socioeconomic  concerns  (notes  118,  120, 
supra),  officials'  prevailing  view  continues  to  be  that  a  "resource  agency"  lacks  the  "qualifica- 
tions" to  engage  in  social  and  economic  regulation.  Of  course  much  the  same  disquaiincation 
argument  was  advanced  against  its  "environmental"  expertise  prior  to  NEPA. 

"'Note  the  emphasis  on  such  programs  in  I  Green  River  Regional  EIS  224-26. 

"•Green  River  SID  at  7. 

"Text,  supra,  note  124. 
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Issue  Document,  while  still  paying  lip  service  to  the  seriousness  of  the  prob- 
lem, had  relegated  lease  conditions  to  a  minor  role."* 

The  actual  socioeconomic  lease  stipulation"'  follows  a  familiar  pat- 
tern. As  with  wildlife  and  transportation,  the  stipulation  does  nothing  con- 
crete to  regulate  the  impacts,  relegates  the  matter  to  a  company-prepared 
"study,"  postpones  consideration  to  the  mine  plan  approval  stage,  and  fails 
to  provide  any  clear  state-input  role.  The  "socio-economic  impact  mitiga- 
tion study"  is  required  to  provide  only  (1)  employee-family  population 
estimates  and  (2)  estimates  of  population  impact  on  "county  and  commu- 
nity infrastructure"  (transportation,  water,  sewer,  schools,  etc.)."'  Again, 
there  is  no  provision  for  approval  or  state  role.'"  This  lengthy  but  substan- 
tiveless  stipulation  does  not  begin  to  reach  the  problems  renewed  leasing 
will  unleash.  It  would  appear  "arbitrary  and  capricious"  in  the  face  of  the 
findings  and  proposals  of  the  Regional  EIS. 

It  may  also  be  a  violation  of  contract.  In  1977,  the  BLM  entered  into  a 
"Memorandum  of  Understanding"  (MOU)  with  the  Board  of  County 
Commissioners  of  Rio  Blanco  County.  Colorado,'"  one  of  the  heaviest 
projected  mining  areas  in  the  Green  River-Hams  Fork  Region.  The  MOU 
required,  inter  alia, 

1.  county  "participation"  in  federal  land  planning, 

2.  county  "opportunity"  to  review  and  comment  on 
federal  applications, 

3.  "coordinat(ion)"  of  BLM  and  county  planning  and 
management  programs, 

4.  "meaningful  public  involvement  of  County  officials  in 
land  use  decisions  for  public  lands," 

5.  that  public  land  plans  be  "consistent  ...  to  the  maximum 
extent  possible"  with  county  plans,  and 

6.  that  federal  leases  carry  a  stipulation  requiring  compliance  with 
county  laws  and  plans."* 

The  MOU  specifically  requires  that  the  BLM:  Cooperate  with  the 
County  in  mitigating  the  socioeconomic  impacts  of  land  use  activities  on 
federal  lands  and  with  regard  to  federal  mineral  rights.*^* 


'••Green  River  SID  at  54. 

'••Dur.  of  Land  Mgm't,  "Special  Slipulalions"  S  33(c).  See  note  ISI,  supra. 

'"tJ.  §  33(c)(1).  (2). 

'"W.  §  33(c)(4). 

"'Uoard  of  County  Commissioners,  Rio  Bianco  County,  Colorado,  and  State  Director, 
Bureau  of  Land  Management.  "Memorandum  of  Understanding"  (July  5,  1977).  The  MOU 
appears  as  Appendix  C  in  "Conmienis  of  the  Rio  Blanco  Board  of  County  Commissioners  on 
Draft  Environmental  Impact  Statement  for  Moon  Lake  Power  Plant  Project,  Units  I  and  2" 
(March  1981)  (hereinafter  cited  as  Rio  Blanco  Comments).  The  comments,  over  100  pages, 
were  prepared  for  the  commissioners  by  the  lavi^  firm  of  Arnold  &  Porter  and  arc  on  file  with 
the  BLM's  Utah  State  Office.  Salt  Lake  City.  Utah.  They  charge  that  the  Moon  Lake  DEIS  is 
le^aiiy  inau.quate,  inter  alia,  for  failure  to  address  socioeconomic  mitigation  measures. 

'"MOU  §§  II.A-K. 

"V(/.  {  ILL  (emphasis  added). 
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The  county  is  currently  alleging  that  the  MOU  conditions  have  been 
violated  with  respect  to  one  mine  proposal;'"  the  regionwide  lease  stipula- 
tions have  yet  to  be  addressed,  but  appear  equally  vulnerable  to  a  contract- 
based  challenge. 

The  weakness  of  the  BLM's  socioeconomic  lease  stipulations  can  also 
be  seen  in  contrast  to  an  aggressive  effort  by  another  DOI  agency.  The 
OSM,  in  i's  approval  of  a  Mobil  Oil  Corporation  mine  plan  in  Wyoming, 
attached  its  first  known  socioeconomic  stipulation,  requiring  the  company 
to  provide  a  crime/health  monitoring  system  for  Gillette,  Wyoming."* 
Mobil  objected  on  three  grounds:  (1)  lack  of  statutory  authority, 
(2)  substantial  compliance,  and  (3)  overbreadth.'" 

Ultimately,  the  OSM  backed  down  and  "dropped  the  proposed  stipula- 
tion.""* Significantly,  it  did  so  only  on  overbreadth  and  substantial  com- 
pliance grounds,  insisting  it  had  sufficient  legal  authority,'^*  based  on  an 
opinion  from  the  Solicitor's  Office: 

CSM  involvement  in  the  process  of  identification,  monitoring,  and  mitiga- 
tion of  socioeconomic  impacts  of  Federal  action  is  clearly  required  for  its 
fiiinilment  of  responsibilities  under  the  National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321  el  seq.  (NEPA)  and  its  implementing  regulations.  ...  In 
satisfying  its  NEPA  mandates,  OSM  must  provide  the  Secretary  with  all 
reasonable  alternatives  and  mitigation  measures  (40  C.F.R.  1502.14).  .  .  .  One 
of  the  options  the  Secretary  has  is  to  disapprove  or  defer  action  on  a  mining 
plan  pending  mitigation  of  certain  environmental  impacts,  incli^ding 
socioeconomic  impacts. 

...  All  reasonable  mitigation  measures— drafted  with  specificity  and 
related  directly  to  impacts  attributable  to  the  particular  proposal  under  con- 
sideration— are  appropriate  under  NEPA  for  presentation  to  the  decision 
maker  and  inclusion  in  the  ultimate  decision."* 

The  opinion  is  noteworthy  in  its  heavy  reliance  on  NEPA  and  total  lack  of 
mention  of  the  agency's  organic  statute,  SMCRA. 

A  month  after  publication  of  the  EIS  the  Regional  Solicitor's  Office  in 
Denver  issued  a  diametrically  opposed  opinion.'"  The  brief  memorandum 
concludes  OSM's  imposition  of  socioeconomic  conditions  is  "incorrect  and 
not  legally  defensible.'"  The  opinion  writer  finds  "nothing  in  SMCRA 


'"Rio  Blanco  Comments  at  45. 

"*DOI/Okfice  of  Surface  Mining  Reclamation  and  Enforcement,  Final  Environ- 
mental Impact  Statement:  Proposed  Mining  and  Reclamation  Plan,  Rojo  Caballos 
Mine,  Campbell  County.  Wyoming  at  V-57  (OSM-EIS-3,  Feb.  1981)  (hereinafter  cited  as 
Rojo  Caballos  FEIS). 

'"Mobil  Oil  Company  Comments  on  the  DEIS,  "Attachment  D,"  on  file  with  OSM, 
Region  V.  Denver,  Colorado. 

"•Rojo  Caballos  FEIS  at  V-57. 

'"W. 

'"Id. 

'"Memorandum  from  Regional  Solicitor,  Rocky  Mountain  Region,  to  Regional  Director, 
OSM,  Denver,  Subject:  "Requiring  Socioeconomic  Stipulations  as  a  Condition  of  Mine  Plan 
Approval"  ^Mar.  16,  1981). 

"•Id.  at  I. 
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authorizing"  socioeconomic  impacts  and  concludes  NEPA  cannot  be  ap- 
plied since  SMCRA  "is  not  a  discretionary  act,'""  Interestingly,  the  opi- 
nion finds  OSM's  powers  in  "sharp  contrast"  to  the  DOI's  powers  under 
the  Mineral  Leasing  Act,  viewing  the  latter  as  "completely  discretionary"  in 
allowing  reasonable  stipulations,  including  socioeconomic.'" 

In  the  meantime,  at  least  one  state  has  gone  "on  record"  opposing 
"expansion  of  OSM  authority  to  include  .  .  .  socio-economic  stipulations," 
because  (I)  OSM  lacks  "the  required  expertise,"  (2)  BLM  has  "adequate 
authority  ...  to  so  condition  federal  leases  if  required,"  and  (3)  "socio- 
economic concerns  lie  wholly  within  the  ambit  of  local  and  state 
authority."'*' 

It  will  be  most  interesting  to  see  what  approach  the  Reagan  Administra- 
tion pursues  to  resolve  this  quandary: 

1 .  upgrade  the  effectiveness  of  BLM  socioeconomic  stipulations  at 
the  lease  stage,  minimizing  the  need  for  OSM  actions  at  the  mine  plan 
stage; 

2.  assert  authority  for  both  agencies,  risking  suit  by  developers  for 
not  resolving  the  issue  at  the  earlier  stage; 

3.  halt  socioeconomic  conditioning  at  either  or  both  agency  stages, 
risking  suit  by  state/local  governments  or  citizens  for  failing  to  protect 
against  the  impacts. 

E.  Application  of  State  and  Local  Law 

Colorado's  insistence  on  a  "stipulation  requiring  lessee  compliance  with 
State  and  local  laws"  proved  to  be  the  "most  controversial.""*  Federal  of- 
ficials' resistance  was  all  the  more  interesting  because  Colorado  agreed  to  a 
Ventura  Cou«/>'-saiisfying  qualification  that  the  state  and  local  re- 
quirements could  not  "unreasonably  prohibit  exploration  or  mining.'" 

The  Secretary  rejected  the  state's  stipulation  and  instead  approved  the 
standard:  "Lessee  shall  comply  with  all  valid  and  applicable  laws  and 
regulations  of  Federal,  Stale,  and  local  governmental  authority.'","  A 


'•'/rf.  at  1-2  (emphasis  in  original). 

"«W.  at  2. 

"•Letter  from  liamlct  J.  Barry,  Deputy  Director,  Colorado  Dep't  of  Nat.  Resources,  to 
John  Hardaway.  Office  of  Surface  Mining,  Denver  (Dec.  17,  1980). 

"•Green  River  SID  at  8.  Colorado  had  the  support  of  the  Coal  Committee  of  the  Western 
Interstate  Energy  Board,  the  key  body  through  which  the  western  states  responded  to  the 
federal  coal  management  program.  Colorado  Lessons  5.  30-31.  The  WIEB  Committee  urged 
that  BLM  lease  stipulations  require  (I)  lessee  compliance  "with  all  specified  state  and  local 
land  use,  siting  and  cnvironmcuial  laws";  (2)  local  governments  be  kept  informed  of  develop- 
ment plans,  and  (3)  lessees  be  encouraged  to  work  with  those  governments  on  specific  prob- 
lems. /</.  ai  appx.  B-3.  However,  this  recommendation  "was  not  pushed  to  a  vote"  before  the 
Federal-State  Coal  Advisory  Hoard  (federal-state  representatives  on  the  12  regional  coal 
teams),  presiim;ibly  for  fear  of  failure,  and  thus  did  not  go  on  to  the  Secretary  as  an  Advisory 
Bo;<rd  recommendation.  Id.  ut  30. 

'"/J. 

"•/c/.  ai  12  (emphasis  added). 
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secretarial  memorandum  and  a  Solicitor's  opinion  are  appended'**  against 
which  the  stipulation  must  be  construed.  Both  stress  that  this  language  was 
chosen  because  it  is  "commonly"  used  in  leases  (boilerplate)  and  should  be 
given  its  "conventional  and  obvious  construction.""* 

The  effect  of  Ventura  County  remains  unsettled  but  with  the  clear  im- 
plication that  the  United  States  has  no  "intention"  of  "waiv(ing]"  its 
potential  for  nullifying  state  and  local  law.'*'  Thus,  the  stipulation  resolves 
nothing  from  the  state's  perspective;  either  the  lessee  or  the  federal  lessor  or 
both  may  claim  a  particular  state  or  local  law  is  not  "valid"  or  "ap- 
plicable" under  Ventura  County.  Given  the  wide  areas  for  state-local  law 
application  arguably  left  open  by  Ventura  County,'**  the  federal  stipulation 
once  again  defers  rather  than  resolves  a  major  problem,  increasing  the 
uncertainties  companies  and  local  officials  will  face  in  the  coming  years. 

On  the  positive  side,  the  Reagan  Administration  has  not  locked  itself  in 
to  a  firm  position  opposed  to  state-local  law  application,  and  may  in  subse- 
quent opinions  and  actions  clarify  the  extent  to  which  these  controls  can  ap- 
ply. If  it  does  not,  it  faces  legal  attack  on  several  grounds: 

1.  The  Regional  EIS's  adequacy  could  now  be  attacked,  because  it 
relies  expressly  and  extensively  on  "state  and  local  permits  and  land  use 
regulations"  to  provide  numerous  aspects  of  mitigation."' 

2.  The  applicability  of  Ventura  County  itself  is  open  to  attack  in 
partiv;ular  state-local  law  contexts."* 

3.  The  "contract  violation"  challenge  could  surface,  since  the 
BLM-Rio  Bianco  MOU"'  specifically  requires  BLM  without  qualifica- 
tion (1)  to  insert  in  all  leases  a  stipulation  requiring  that  lessees  con- 
form to  specified  county  planning  ordinances  and  (2)  to  provide  for 
compliance  with  all  state  and  county  pollution  laws.'** 

Given  the  political  rhetoric  and  realities  of  the  "Sagebrush  Rebellion," 
it  will  be  interesting  to  see  if  the  Reagan  Administration  moves  to  strike  the 
balance  on  this  issue  closer  to  the  state-local  law  interest  or  perpetuates  the 
Carter  Administration's  policies. 

IV.  THE  DUTY  TO  CONDITION  LEASES 

The  preceding  analysis  demonstrates  that  the  federal  government  has  ample 
authority  to  condition  resource  leases  to  protect  social,  economic,  and  en- 
vironmental values.  Legally,  not  all  authority  or  power,  however  strong, 


'"Id.  at  69  and  70-71,  respectively. 

'"Id. 

"'Id.  at  71. 

'"Text,  supra,  notes  137-40. 

'"Text,  supra,  noicj  144-45. 

"•Tex(,  supra,  notes  137-40. 

'"Supra,  note  172. 

'"Id.  ii  II. D,  K.  Section  II. H  adds  that  "to  the  maximum  extent  possible"  leases  shall 
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gives  rise  to  a  corresponding  duty  to  exercise  that  power.  In  theory,  the 
agency  might  concede  it  has  the  power  but  deny  any  duty  to  exercise  it, 
either  as  to  lease  conditions  generally  or  as  to  specific  categories. 

DOl's  largely  ineffective  utilization  of  stipulations,  to  date,  raises  the 
question  whether  the  agency  conceives  itself  under  a  legal  duty  or  not.  Duty, 
in  one  sense,  can  be  described  as  a  function  of  others'  willingness  to  enforce 
action  judicially.  The  real  question  is:  if  the  Secretary  refuses  to  adopt  a 
state-requested  lease  condition,  would  a  court  of  law  require  him  to  act  if 
the  stale  or  other  affected  parties  brought  suit? 

The  answer  seems  clearly  affirmative  under  the  Mineral  Leasing  Act, 
FLPMA,  and  NEPA  respectively. 

The  Mineral  Leasing  Act  appears  at  first  ambiguous  on  the  subject.  On 
the  one  hand,  it  makes  mandatory  ("shall  contain")  the  inclusion  in  leases 
of  conditions  "necessary  .  .  .  for  the  safeguarding  of  the  public  welfare.'"" 
However,  it  leaves  the  determination  of  "necessity"  to  the  Secretary  ("as  he 
may  deem  necessary").'"  Therefore,  a  technical  argument  could  be  made 
that  the  "agency  action  is  committed  to  agency  discretion  by  law,"  thereby 
exempt  from  court  review.'"  The  decided  lease-condition  cases"'  have  not 
routinely  addressed  this  issue,  because  they  typically  involve  challenges 
!  against  conditions  the  Secretary  has  decided  to  impose,  not  challenges  to  the 
Secretary's  failure  to  impose  a  condition.  The  courts'  willingness  to  review 
the  affirmative  exercise  of  this  discretion  may  well  dispose  of  the  question 
as  a  practical  matter. 

Moreover,  the  mere  presence  of  discretion  in  a  statute  by  no  means 
automatically  insulates  the  agency  from  court  review."'  "This  is  a  very  nar- 
row exception,""*  particularly  inapplicable  where: 

\.  there  is  "law  to  apply""'  (such  as  the  standards  throughout  the 

statutes  and  regulations); 

2.  there  is  no  legislative  intent  to  restrict  judicial  review  of  lease 
terms;"* 

3.  there  is  statutory  authority  for  courts  to  review  "an  abuse  of 
discretion.""' 


not  exempt  lessees  from  compliance  with  other  county  plans,  laws,  and  regulations  in  effect  on 
the  date  of  the  tease. 

'••30  U.S.C.  §  187  (1976). 

"•Administriilivc  Procedure  Act,  5  U.S.C.  §  701(a)(2)  (1976). 

'"Z;'.i'.,  ciiscs.  supra,  iiolcs  51-57.  Compiirc  Udiill  v.  Tallmaii.  380  US.  1  (1965). 

'"Saferslein,  Nonreviewabitiiy:  A  Functional  Analysis  of  "Commiltcd  lo  Agency  Discre- 
tion." 82  Hakv.  L.  Ri.v.  366  (196H). 

"'Ciiizcns  to  Preserve  Ovcrioii  Park,  Inc.  v.  Volpe.  401  U.S.  402.  410  (1971). 

'"Id.  S.  Rtp.  No.  758.  Senate  Committee  on  the  Judiciary,  79lh  Cong.,  1st  Scss.  26 
(194S). 

"*0n  the  contrary,  the  courts  typically  read  the  intent  otherwise.  Barlow  v.  Collins, 
397  U.S.  159,  165-67  (1970)  (Secretary  of  Agriculture's  authority  to  adopt  regulations  "as  he 
Ptay  (Jetm  proper"  not  a  congrcsiional  signal  oi  nonreviewability). 

"'5  U.S.C.  §706(2)(A)(I976);  jrf  Lilielv.  Morton,  445  F.2d  1207  (4th  Cir.  1971)  (discre- 
tion  10  deny  uKornuy  compcii^aciun);    Merger,  Administrative  Arbitrariness:  A  Synthesis, 
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Similarly,  under  FLPMA,  the  Secretary's  power  to  adopt  regulations 
and  impose  protective  lease  conditions,  while  having  an  obvious  discre- 
tionary element,  would  not  apear  to  be  closed  to  judicial  review.  Section 
302(b)  mandates  that  the  Secretary  "shall  .  .  .  regulate"  use,  occupancy, 
and  development  of  the  public  lands  through  "leases"  and  other  in- 
struments he  "deems  appropriate.""*  Section  302(c)  requires  lease  provi- 
sions for  revocation  or  suspension  or  violation  of  any  term  or  condition.'" 
And  the  Act  also  provides  the  Secretary  "shall,  by  regulation  or  otherwise, 
take  any  action  necessary  to  prevent  unnecessary  or  undue  degradation  of 
the  lands.""' 

Finally,  NEPA  imposes  a  further,  explicit  "duty"  on  the  Secretary, 
making  environmental  protection  part  of  the  fundamental  "mandate"  of 
that  agency."*  Socioeconomic  impacts  are  expressly  included  in  the  NEPA 
mandate.'"  The  Solicitor's  Office  has  recognized  and  relied  on  this  man- 
date and  found  no  statutory  conflict  preventing  full  BLM  compliance.'" 

Regulations  implementing  NEPA  specifically  require  mitigation  mea- 
sures for  environmental  impacts,'"  as  well  as  "cultural,  economic,  social, 
or  health  (impacts]  whether  direct,  indirect  or  cumulative."'"  For  such 
mitigation,  the  regulations  make  mandatory  that  the  lead  agency  *'shaU" 
'* include  appropriate  conditions  in  grants,  permits  or  other  approvals."'^* 

The  issue  of  the  Secretary's  duty  then  could  easily  be  raised  in  the  NEPA 
context,  where  court  review  is  clearly  established.  The  decision  in  North  Slope 
Borough,^"  even  while  denying  an  injunction  on  its  facts,  demonstrates  that 

78  Yale  L.J.  965  (1969);  Davis,  AJminislralive  Arbitrariness  is  Not  Always  Reviewable, 
51  Minn.  L.  Rtv.  643  (1967). 

'••43  U.S.C.  S  1732(b)  (Supp.  II  1978).  Compare  ihc  even  more  mandatory  requirements 
for  rights-of-way: 

Each  right-of-way  shall  contain— (a)  terms  and  conditions  which  will  (i)  carry  out  the 
purposes  of  this  Act.  .  .  ;  (ii)  .  .  .  protect  the  environment  .  .  .  ;  (iv)  require  compliance 
with  (more  stringent)  Stale  standards  for  public  health  and  safety,  environmental 
protection,  siting,  construction,  operation,  and  maintenance.  .  .  . 
Id.  at  §  1765. 

'•'43  U.S.C.  §  1732(c). 

'•'43  U.S.C.  §  1732(b)  (last  sentence). 

'"E.g.,  Vermont  Yankee  Nuclear  Power  Corp.  v.  Natural  Resources  Defense  Council, 
Inc.,  435  U.S.  519.  558  (1978);  Flint  Ridge  Development  Co.  v.  Scenic  Rivers  Ass'n, 
426  U.S.  776,  787-88  (1976);  Calvert  Cliffs'  Coordinating  Committee,  Inc.  v.  AEC.  449  F.2d 
1109,  1112  (D.C.  Cir.  1971);  Grindstone  Butte  Project  v.  Kleppe,  638  F.2d  100,  103  (9th  Cir. 
1981)  (BLM  right-of-way  conditions);  Comment,  Charting  the  Boundaries  of  NEPA's 
Substantive  Mandate:  Strycker's  Bay  Neighborhood  Council,  Inc.  v.  Karlan,  10  Onvt'L  L. 
Ri'.f.  (ELI)  10039(1980). 

"•ilanly  v.  Mnchcll.  460  r.2d  640,  647  (2d  Cir).  icrt.  denied,  409  U.S.  909  (1972) 
(NLPA's  "enviroiimcnial  considerations"  cover,  inter  alia,  "noise,  tralfic,  .  .  .  mass  transpor- 
tation, . .  .  crime,  congestion, .  . .  drugs, . .  .  'high  density  urbanization  [and]  industrial  expan- 
sion'.") CEQ  Regulaiions.  40  C.F.R.  §  1508.8  (1980). 

'"Compare  the  OSM  opinion  in  Rojo  Coballos  FEIS  at  V-57  with  Regional  Solicitor's 
evaluation  of  BLM,  supra,  note  181. 

"•40  C.F.R.  Si  1502.14,  .16(1980). 

*"ld.  i  1508.8. 

"'Id.  6  1505.3  (emphasis  added). 

"•Text,  supra,  notes  70-74.  See  Defenders  of  Wildlife  v.  Andrus,  627  F.2d  1238  (D.C. 
Cir.  1980)  (secretarial  "innction"  held  not  to  trigger  NKPA  duties). 
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the  federal  courts  will  closely  scrutinize  leasing  programs  where  protective 
conditions  have  been  inadequately  analyzed  in  the  EIS.  The  Secretary  is 
unlikely  to  claim  a  lack  of  duty  if  it  could  lead  to  a  legal  challenge  to  the  entire 
coal  program. 

On  the  contrary,  the  "stars  governing  our  conditions"  should  be  posi- 
tively stimulated  to  cure  these  defects  through  a  creative  federal-state  part- 
nership to  develop  sound  leasing  stipulations — to  protect  both  the  program 
and  the  public. 


X-66 


A  Narrow  Interpretation  of  the  Secretary's  Section  30  Authority  to  Mitigate 

The  following  article  (Exhibit  14)  authored  by  John  R.  Little,  former 
Regional  Solicitor  for  the  Rocky  Mountain  Region,  Department  of  the  Interior, 
entitled  "Stipulations  in  Mineral  Leasing  Act  Leases:  Power  to  Spare  or 
Spare  Power?"  appeared  in  Resource  Law  Notes,  The  Newletter  of  the  Natural 
Resources  Law  Center,  University  of  Colorado,  School  of  Law,  No.  7,  January 
1966,  and  is  reprinted  with  the  permission  of  the  copyright  holder.  Mr. 
Little's  article  raises  a  number  of  questions  regarding  the  statutory  and 
otner  legal  autnority  of  BLM  to  impose  mineral  lease  stipulations  requiring 
mitigation  of  off-lease  socioeconomic  impacts.  Mr,  Little  argues  that  the 
"public  welfare"  clause  of  section  30,  absent  a  more  detailed  statement,  is 
an  insufficient  basis  to  justify  imposition  of  such  stipulations;  and  he 
contrasts  this  general,  vague  language  with  that  of  right-of-way  grants 
under  section  505  of  FLPMA  (43  U.S.C.  1765  (1982)),  which  explicitly  gives 
Bli'l  authority  to  impose  stipulations  to  comply  with  State  public  health, 
environmental  and  siting  standards  on  public  lands  adjacent  to  the  right  of 
way. 
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EXHIBIT    14 


Stipulations  in  Mineral  Leasing  Act  Leases: 

Power  to  Spare  or 
Spare  Power? 


By  John  R.  Little,  Jr. 


Jack  Little  is  an  attorney  with  thie 
Denver  office  of  Duncan,  Weinberg  & 
Miller  He  was  formerly  Regional  Solici- 
tor, Rocky  fvlountain  Region,  and  Asso- 
ciate Solicitor,  Energy  and  Resources,  of 
the  Department  of  the  Interior.  The  fol- 
lowing article  is  a  development  of  part  of 
his  presentation  on  "Lands  Available  for 
Mineral  Leasing"  at  the  June  1985  Con- 
ference on  Public  Lands  Mineral  Leas- 
ing: Issues  and  Directions. 


Red  tape  and  fine  print  are  as  much  a  part  of  the  average 
American's  perception  of  their  government  as  the  Washing- 
ton fvlcnument  and  Lincoln  Memorial  are  central  to  their 
minds-eye  vision  of  the  District  of  Columbia.  It  may.  there- 
fore, seem  incongruous  to  suggest  that  mineral  lease  stipu- 
lations—the very  essence  of  government  fine  print— may 
rapidly  oe  becoming  among  the  most  controversial  aspects 
of  the  administration  of  the  venerable  Mineral  Leasing  Act  of 
1920.  However,  a  few  moments  reflection  will  suggest  that 
although  Leasing  Act  leases  have  historically  contained  a  lot 
of  verbiage,  most  of  this  has  simply  executed  the  statute  and 
the  regulations  or  has  provided  for  housekeeping  details.  As 
such,  most  of  the  provisions  in  the  average  lease  have  not 
been  of  major  independent,  economic  or  operational  signifi- 
cance to  either  the  lessor  or  lessee.  It  is  the  author's  view  that 
this  is  no  longer  the  case  and  that  stipulations  are  now  much 
more  important  to  lessor  and  lessees  because  they  are  be- 
coming more  pervasive  in  addressing  not  only  on-lease  activi- 
ties but  alleged  off-site  impacts  as  well. 

Changes  in  Public  Land  Management 

In  Significant  part,  this  recent  increase  in  the  use  of  lease 
conditions  is  merely  a  reflection  of  a  gradual  but  substantial 
change  in  the  self-perceived  role  of  the  Bureau  of  Land 
Management  in  the  past  decade  and  a  half.  The  Department 
of  the  Interior  and  its  constituent  General  Land  Office  were 
established  originally  as  the  instruments  of  execution  of  the 
early  policies  of  encouragement  of  settlement  and  disposal 
of  the  public  lands.  Beginning  about  the  time  of  passage  of 
the  Taylor  Grazing  Act  in  1934  (43  U.S.C.  §  315  et  seq.), 
however,  the  Department  and  the  BLM  gradually  began  to 
think  of  themselves  more  as  land  use  planners  and  managers 
than  as  disposers  of  the  public  lands.  This  change  in  philo- 
sophy was  confirmed  in  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976  (FLPMA).  which  stated  clearly  that  the 
remaining  public  lands  were  to  be  retained  in  federal  owner- 
ship and  managed  on  a  multiple  use  and  sustained  yield 
basis  unless  there  were  substantial  reasons  in  the  national 
interest  that  required  the  disposal  of  a  particular  tract.  (43 
use.  §  1701.)  Section  202  of  the  Act  also  required  that  BLM 
expand  its  prior  management  practices  through  the  estab- 
lishment of  an  extensive  land  use  planning  system  as  to 
these  retained  lands.  (43  U.S.C.  §  1712.)  Six  years  earlier. 
Congress  had  passed  the  National  Environmental  Policy  Act. 
which  required  the  preparation  of  environmental  assess- 
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ments  and  impact  statements  when  significant  federal  ac- 
tions were  being  proposed  or  considered  (42  U.S.C.  §  4332). 
Partly  as  a  result  of  the  paperwork  explosion  brought 
about  by  NEPA  compliance  and  FLPMA  mandated  land  use 
planning  but  also  partly  in  response  to  outside  political  in- 
fluences and  internal  policy  changes,  the  decision-making 
process  of  both  the  Department  and  BLM  have  generally 
become  more  complex  and  convoluted  over  the  past  fifteen 
years.  This  has  sometimes  made  the  Department  and  BLM 
appear  "muscle  bound"  or  as  if  they  had  become  entangled 
in  their  own  paperwork  and  procedural  underwear.  A  further 
complication  is  that  BLM  actions  and  decisions  have  also 
become  much  more  controversial  and  subject  to  litigative 
challenge.  In  practical  terms,  this  combination  of  events  and 
forces  has  dictated  major  changes  in  the  manner  in  which 
federal  mineral  leases  are  issued  and  administered. 

Increased  Use  of  Lease  Stipulations 

One  of  the  major  consequences  of  all  of  these  changes  in 
emphasis  is  that  BLM  is  more  frequently  utilizing  stipula- 
tions as  a  means  of  executing  their  land  use  planning  and 
management  determinations  in  a  wide  array  of  contexts, 
including  Leasing  Act  leases.  To  be  fair,  it  should  also  be 
noted  that  the  Department  and  BLM  are  under  heavy  pres- 
sure to  extensively  stipulate,  particularly  by  environmental 
groups  and  state  and  local  authorities.  These  interests 
argue,  for  example,  that  leases  should  contain  provisions 
requiring  that  the  Department  attempt  to  enforce  state  and 
local  legal  requirements  as  lease  conditions  or  clauses  requir- 
ing lessees  to  address  and/or  provide  for  remote  off-site 
socioeconomic  impacts  of  lease  development  on  the  com- 
munity generally  such  as  the  costs  of  roads,  schools,  water 
supply,  sewers,  law  enforcement  and  the  like.  See  Pring, 
Power  to  Spare:  Conditioning  Federal  Resource  Leases  to 
Protect  Social,  Economic  and  Environmental  Values,  14  Nat. 
Res.  Law  305  (1981);  Barry,  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  the  Office  of  Surface  Mining: 
Moving  Targets  or  Immovable  Objects,  27A  Rocky  Mtn.  L. 
Found.  169,  320-24  (1982). 

A  further  complication  is  that  stipulations  are  also  appear- 
ing more  often  in  post-lease,  administrative  decisions  such 
as  approvals  of  Applications  for  Permission  to  Drill,  or  min- 
ing or  operation  plans.  When  such  conditions  impose  signif- 
icant cost-increasing  requirements,  questions  are  raised  as 
to  whether  fundamental  post-award  alterations  of  the  lease 
terms  are  authorized. 

Lastly,  there  exists  a  rather  virulent  virus  in  the  Depart- 
ment of  the  Interior  that,  in  its  most  extreme  form,  holds  that 
there  are  virtually  no  limits  to  the  Department's  authority  to 
stipulate  as  to  almost  anything,  at  any  time  in  the  process- 
on  or  off-site. 

Given  all  of  these  sometimes  conflicting  currents  and 
cross  currents,  it  is  clearly  evident  not  only  why  stipulations 
to  Mineral  Leasing  Act  leases  are  increasingly  employed  by 
BLM  but  also  why  their  pervasive  use  has  become  increas- 
ingly controversial,  particularly  when  they  address  remote, 
off-site  impacts,  when  they  are  attached  post-lease  or,  when- 
ever imposed,  they  cause  substantially  increased  costs  of 
exploration,  development  or  operation. 

Statutory  Authority 

What  IS  the  statutory  base  for  inserting  conditions  in  min- 
eral leases?  The  answer  is  that  it  is  essentially  sparse  and 
very  general  in  nature.  For  purposes  of  contrast,  attention  is 
drawn  to  Section  505  of  FLPMA  (43  U.S.C.  §  1765)  relating  to 
grants  of  rights  of  way.  which  contains  a  very  broad  state- 


ment  of  authority  for  stipulations  including,  among  other 
things,  minimizing  damage  to  scenic  and  esthetic  values  or 
otherwise  protecting  the  environment,  compliance  with 
State  public  health,  safety,  environmental  and  siting  stand- 
ards and  protecting  the  public  interest  in  lands  adjacent  to 
the  right  of  way.  The  Acquired  Lands  Mineral  Leasing  Act 
(30  U.S.C.  §  352)  also  contains  a  specific  direction  that 
leases  issued  thereunder  s^a// be".  .  .  subject  to  such  condi- 
tions as  the  .  .  .  [managing  agency]  .  .  .  shall  prescribe  to 
insure  the  adequate  utilization  of  the  lands  for  the  primary 
purposes  for  which  they  have  been  acquired  or  are  being 
administered." 

The  analysis  of  the  authority  to  stipulate  under  the  1920 
Act  starts  with  Section  17  (30  U.S.C.  §  226[a]),  which  states 
that  public  lands  "may  be  leased  by  the  Secretary."  The 
second  is  Section  32  (30  U.S.C.  §  189)  which  authorizes  the 
Secretary  to  promulgate  "necessary  and  proper"  rules  and 
regulations  providing  for  administration  of  the  Act  and 
leases  issued  thereunder.  Thirdly,  Section  30  (30  U.S.C.  § 
187)  requires  that  each  lease  shall  contain  provisions  relating 
to  diligence  and  care  of  operations;  hours,  wages,  condi- 
tions of  employment,  and  safety  and  welfare  of  miners  and 
minors;  prevention  of  undue  waste;  sale  at  reasonable 
prices;  prevention  of  monopoly;  "protection  of  the  interests 
of  the  United  States";  and  "safeguarding  the  public  welfare." 
Obviously,  these  two  latter,  very  general  provisions  suggest 
little  in  the  way  of  guidance  to  either  lessee  or  administrator 
as  to  the  permissible  scope  of  stipulation.  What  other  argu- 
able sources  of  authority  are  there? 

Other  Sources  of  Authority 

First,  there  is  the  "broad  discretion  of  the  Secretary."  See 
Udall  V.  Tallman,  380  U.S.  1  (1965).  This,  of  course,  is  yet 
another  of  those  favorite  refuges  of  scoundrels  and  Interior 
Solicitors  akin  to  apple  pie,  the  stars  and  stripes  or  even,  "the 
check  is  in  the  mail."  Yet  "broad  discretion"  clearly  has  to  be 
reckoned  as  a  further,  partial  source  of  authority  at  least. 

The  second  derives  from  "broad  discretion."  This  is  that 
leasing  with  stipulations  is  a  lesser,  included  power  implicit 
in  the  concept  of  discretion,  i.e.  in  lieu  of  refusing  to  lease. 

The  third  is  the  precept  that  a  lease  is  a  contract  and  the 
lessee  has  the  option  to  either  accept  or  refuse  the  lease  as 
stipulated. 

A  fourth  is  that  stipulations  are  a  proper  method  of  the 
exercise  of  the  very  broad,  sovereign  power  of  the  Secretary 
to  regulate  uses  of  the  public  lands.  See  Kleppe  v.  New 
Mexico,  426  U.S.  529  (1976). 

A  fifth  is  that  stipulations  are  simply  a  form  of  regulation 
authorized  by  30  U.S.C.  §  189.  (See  e.g.  43  C.F.R.  §§  3101 .1 
and  3101.1-2.) 

A  sixth  is  that  they  are  authorized  by  the  NEPA  provision 
that  requires  that  existing  federal  policies,  regulations  and 
statutes  be  construed  as  to  sanction  reasonable  provisions 
for  environmental  protection.  See  42  U.S.C.  §  332.  But  this 
NEPA  direction  to  broadly  construe  has  been  held  to  be 
limited  in  scope  as  applied  to  Mineral  Leasing  Act  actions. 
See.  Natural  Resource  Defense  Council  v.  Berklund,  609  F 
2d  553  (DC.  Cir.  1980). 

Beyond  this  there  are  also  a  number  of  specific  statutes 
and  regulations  that  purport  to  authorize  use  regulation  to 
varying  degrees  such  as:  wild  and  scenic  rivers  (16  U.S.C.  § 
1280  (a)):  designated  wilderness  areas  (16  US  C.  § 
1 133[d][3]);  BLM  wilderness  study  areas  (43  U.S.C.  §  1782); 
endangered  species  (16  U.S.C.  §  1531  et.  seq.):  and  recrea- 
tion areas  administered  by  the  National  Park  Service  (36 
C.F.R.  Part  9). 


There  also  should  be  noted  a  further  provision  which  may 
cast  some  doubt  upon  the  argument  for  stipulations  addre.-ss--- 
ing  remote,  off-site  socioeconoFi.;c  impacts.  This  '":  "'. 
U.S.C.  §  191  which  gives  50  percent  of  the  Government's  Miner  ■ 
Leasing  Act  revenues  to  state  and  local  governments.  Some 
of  the  legislative  history  of  this  provision  suggests  that  it  was 
intended  to  be  the  federal  contribution  to  local  governments 
for  the  impact  of  federal  mineral  development.  See  e.g.  50 
Cong.  Rec.  7769.  7773-4  (1919)  H.R.  Rep.  No.  94-681,  94th 
Cong.,  1st  Sess.  19  (1975),  1976  U.S.  Code  &  Congressional 
Adm.  News  at  1955. 

Where  Are  We  Headed? 

With  this  background  there  are  several  points  that  should 
be  made.  First,  the  days  of  automatic  lessee  acceptance  of 
any  lease  stipulations  that  someone  in  BLM  might  dream  up 
are  over,  in  part  because  of  increased  lessee  awareness  of 
stipulation  authority  issues.  We  can  consequently  expect 
much  more  dispute  and  litigation  on  the  subject.  Second,  the 
internal  and  external  pressure  on  BLM  to  extensively  stipu- 
late to  address  issues  raised  during  NEPA  com.pliance  or 
the  FLPMA  land  use  planning  process  will  continue.  Third, 
with  the  depressed  state  of  the  coal  market,  disputes  and 
litigation  about  the  closely  related  issues  as  to  the  scope  of 
permissible  charges  in  coal  lease  stipulation  during  the  read- 
justment process  under  Section  7  of  the  Act  (30  U.S.C.  § 
207),  as  amended  by  FCCLA  in  1976  will  continue.  See  e.g. 
Coastal  States  Energy  Co..  70 IBLA386  (1984),  appeal  pend- 
ing Coastal  States  Energy  Co.  v.  Watt.  C  83-0730  J  (CD. 
Utah,  filed  6/3/83). 

Beyond  these  relatively  easy  predictions,  since  there  has 
been  very  little  case  law  on  the  subject,  it  is  anyone's  gues  • 
how  the  law  will  come  out  after  the  litigation  is  over.  Neve<  - 
theless,  the  author  will  be  foolhardy  enough  to  suggest  some 
thoughts  which  he  believes  are  likely  to  be  featured  in  future 
decisions  on  the  subject. 

First,  there  are  limits  to  how  far  the  "protection  of  the 
interests  of  the  United  States"  and  "safeguarding  the  public 
interest"  language  of  Section  30  of  the  statute  can  be 
stretched.  Unless  Congress  can  be  persuaded  to  broaden 
and  expand  the  present  BLM  authority  base  along  the  lines 
of  Section  505  of  FLPMA  or  the  Acquired  Lands  Act  section 
previously  noted,  many  of  the  requirements  that  are  finding 
their  way  into  leases  at  present  do  not  have  reasonable 
linkage  to  protection  of  legitimate  federal  on-site  interests  or 
a  specific  statutory  or  regulatory  authorizations  may  not  be 
sustained.  We  are  beginning  to  see  some  of  this  from  the 
IBLA  already.  See  e.g.  Blackhawk  Coal  Co.,  68  IBLA  96 
(1982);  Gulf  Oil  Corp.  et  al..  73  IBLA  328  (1983);  Coastal 
States  Energy  Co.,  81  IBLA  171  (1984);  and.  Sunoco  Energy 
Dev.  Co..  84  IBLA  131  (1984). 

Second,  if  stipulations  are  soundly  related  to  site  specific 
physical  conditions,  are  not  overly  heavy  handed  or  unreas- 
onable, they  probably  will  be  enforced. 

Third,  excessive  stipulations  which  substantially  limit  or 
prevent  operations  are  likely  to  be  challenged.  As  an  exam- 
ple, attention  is  called  to  the  several  thousand  leases  that  have 
been  issued  by  Interior  within  BLM  Wilderness  Study  Areas 
being  administered  under  FLPMA  section  603(c)  with  no 
surface  occupancy  stipulations.  While  isolated  instances  of 
this  practice  might  be  justified  on  the  basis  of  site-specific 
facts  (such  as  the  possible  ability  to  develop  a  particular 
tract  by  slant  drilling  or  a  need  to  block  up  acreage,  or  the 
like),  it  is  hard  to  justify  widespread  leasing  on  a  "giving  with 
the  right-taking  away  with  the  left"  basis  even  if  the  "take  it  or 
leave  it,"  contract-based  justification  is  swallowed  whole.  It 
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is  suggested  that  the  issuance  of  such  leases  may,  in  fact,  be 
a  perversion  of  discretion  since  it  would  seem  doubtful  that 
they  convey  any  interest  in  the  land  and  are  thus  mere  shells. 
Perhaps  the  Department  should  not  issue  a  lease  rather  than 
promulgate  one  that  is  arguably  a  sham.  It  v\/as  therefore 
in, ..-resting  to  see  that  the  Department  recently  adopted  43 
G  '^.R.  §3101.1-2  which  says,  in  part,  that  mineral  leases  will 
be  issued  only  if  the  stipulations  will  not  absolutely  bar 
exploration  of  the  resource  and  extraction  is  technically 
feasible.  But  then,  the  regulation  adds:  "or  the  lease,  as  stipu- 
lated, IS  acceptable  to  the  lessee."  Some  read  Conner  v. 
Burford.  605  F.  Supp.  107  (D.C.  Mont.  1985);  Sierra  Club  v. 
P.:erson.  717  F.  2d  §  409  (Ca.  D.C.  1983);  and,  Rocky  Moun- 
tain Oil  and  Gas  Assn.  v.  Watt.  696  F.  2d  734  (10th  Cir.  1983) 
as  supporting  the  general  use  of  no  surface  occupancy 
Stipulations.  This  construction  of  these  cases  is  unconvinc- 
ing to  the  author. 

Fourth,  as  to  general  socioeconomic  clauses,  unless  they 
are  simply  reflections  of  provisions  generally  applicable  (e.g. 
nondiscrimination  in  employment)  or  can  be  shown  to  have 
a  solid  nexus  to  a  specific  statutory  base,  they  may  be  in 
trouble.  As  a  specific  example  of  these  socioeconomic 
issues,  the  fascinating  subject  of  cultural-historical-archeo- 
logical  resource  survey  and  preservation  stipulations  comes 
to  mind.  While  it  is  tempting  to  deal  with  the  subject  in  detail, 
it  will  suffice  to  suggest  that  unless  there  is  strong  evidence 
that  the  bones  of  General  Custer  or  some  historical,  cultural 
or  archeological  find  of  similar  dignity  are  located  on  the 
lease  premises,  there  is  little  obvious  legal  justification  for  a 
pervasive  stipulation  requiring,  for  example,  the  employ- 
ment of  a  full-time  archeologist  on  site  for  the  complete  lease 
term  or  a  full,  pre-drilling  cultural-historical  survey  of  the 
entire  lease  tract.  Certainly,  there  are  good  and  sufficient 
reasons  to  require  lessees  to  take  reasonable  steps  to  iden- 
tify and  protect  these  kinds  of  resources  if  they  are  found  on 
the  public  domain.  The  trouble  is  that  these  legitimate  objec- 
tives have  been  prostituted  by  overextension,  largely  by  the 
professional  in  and  out-house  historical-archeological  lobby. 
The  Act  (§  106  of  the  National  Historic  Preservation  Act,  16 
U.S.C.  §  470f)  merely  says  that  the  Agency  head  shall  "take 
into  account  the  effect"  of  any  federal  undertaking  on  any 
historical  site  or  structure  included  or  eligible  for  inclusion 
on  tne  Register  and  shall  give  the  Advisory  Council  the 
opportunity  to  "comment"  on  such  undertakings.  See  also 
Executive  Order  11593  (May  13, 1971 )  and  36  C.F.R.  Part  800. 
It  is  thus  very  difficult  for  the  author  at  least  to  see  how  the 
Act  authorizes  a  requirement  that  a  lessee  must  develop  the 
evidence  as  to  whether  or  not  there  is  a  historic  site  or 
structure  on  the  lease  so  that  it  can  be  nominated,  accepted 
on  the  Register,  commented  upon  and  then  be  "taken  into 
account." 

Fifth,  the  more  tenuous  and  distant  the  nexus  between  the 
authorizing  statute  and  the  stipulation,  the  greater  the  risk  of 
it  being  upset  in  litigation. 

Sixth,  the  less  stipulations  address  physical  on-site  condi- 
tions and  the  more  they  are  concerned  with  off-site  matters, 
the  greater  chance  the  lessee  has  of  successful  challenge. 
The  supporters  of  a  more  liberal  reading  of  the  Secretary's 
stipjiation  authority  find  comfort  in  National  Res.  Defense 
Council  V.  Berklund.  609  F.  2d  5531  (D.C.  Cir.  1980)  and 
Sierra  Club  v.  Peterson,  supra.  While  it  is  granted  that  there  is 
some  language  in  both  cases  suggesting  that  use  of  stipula- 
tions may  be  a  way  of  dealing  with  issues  raised  m  the  NEPA 
process,  it  is  the  author's  view  that  the  cases  are  being 
overroad  if  interpreted  much  farther  than  that. 

Seventh,  since  the  lease  is  a  contract,  overaggressive 


postlease  administrative  actions  may  give  rise  to  breach 
damages  or  injunctive  relief.  The  cited  cases  resulting  from 
the  1969  "blow  out"  in  the  Santa  Barbara  channel  clearly 
suggest  that  there  are  limits  to  the  postlease  power  of  the 
Secretary  to  regulate,  particularly  if  such  stipulations  cause 
major  postlease  cost  increases  or  unreasonable  delay.  See 
Gulf  Oil  Corp.  V.  f\/lorton,  493  F.  2d  141  (9th  Cir.  1973);  Union 
Oil  Co.  of  Calif,  v.  I^orton,  512  F.  2d  743  (9th  Cir.  1975);  and 
Sun  Oil  Corp.  v.  United  States,  572  F.  2d  786  (Ct.  CI.  1978). 

Eighth,  there  are  limits  to  the  Secretary's  implied  sover- 
eign powers  to  regulate  land  uses.  Specifically.  DOI  should 
be  concerned  about  instances  where  the  Secretary  has,  with 
his  discretionary  leasing  hat  on,  issued  coal  leases  for  lands 
that  are  only  suitable  for  surface  mining  development  and 
has  then,  with  his  zoning,  land  use.  regulatory  or  sovereignty 
hat  on,  designated  them  unsuitable  for  surface  mining  or  as 
unmineable  alluvial  valley  floors  under  SMCRA.  The  recent 
Wtiitney  Benefits  case  strongly  suggests  that  this  sort  of 
power  must  be  exercised  with  caution  and  restraint.  Wtiitney 
Benefits,  Inc.  v.  United  States,  752  F.  2d  1554  (Fed.  Cir.  1985). 

Last,  leaving  aside  any  consideration  of  the  kinds  of  dual 
sovereignty  issues  arising  out  of  arguments  as  to  the  mean- 
ing of  Ventura  County  v.  Gulf  Oil  Corp.,  601  F.  2d  1080  (9th 
Cir.  1979)  affd.  445  U.S.  947  (1980),  there  are  serious  legal 
and  policy  concerns  with  the  assertion  that  violations  of 
state  and  local  laws  and  regulations  should  be  reasons  for 
assessment  of  federal  civil  penalties  or  cancellation  of  fed- 
eral leases.  It  would  not  seem  to  be  a  seemly  posture  for  the 
United  States  to.  in  effect,  "throw  its  weight  around"  by 
attempting  to  enforce  state  and  local  tax  laws,  state  or  local 
roadway  load  limits,  local  zoning  laws,  or  the  like.  State  and 
local  governmental  units  have  plenty  of  enforcement 
weapons  and  abundant  power  to  tax  already.  They  don't 
need  Uncle  Sam  to  do  their  enforcement  for  them. 

Summing  up,  the  use  of  stipulations  is  a  most  reasonable, 
effective,  efficient  and  straightforward  method  of  exercising 
the  wide  range  of  legitimate  discretion  which  the  law  ac- 
cords to  the  Secretary  under  the  1920  Act.  The  trouble  is  that 
there  seem  to  be  many,  both  in  and  out  of  the  Department  of 
the  Interior,  who  erroneously  view  the  authority  to  stipulate 
as  being  essentially  unlimited  in  time  and  scope  and  who 
have  attempted  to  use  stipulations  as  a  way  of  "dealing  with" 
a  lot  of  peripheral  or  remote  problems  or  to  feather  their  own 
parochial  policy  nests.  In  my  judgment,  in  so  doing,  they 
have  at  times  overreached  the  reasonable  limits  of  the  Secre- 
tary's authority  base.  To  this  point,  these  indiscretions  have 
gqne  largely  unchallenged  because  lessees  have  swallowed 
hard,  have  rejected  the  expense,  delay  and  hassle  of  litiga- 
tion, and  have  grudgingly  accepted  the  stipulations.  Those 
days  are  over,  in  my  view. 


The  Natural  Resources  Law  Center 

The  Natural  Resources  Law  Center  was  established  at  the 
University  of  Colorado  School  of  Law  in  the  fall  of  1981. 
Building  on  the  strong  academic  base  in  natural  resources 
already  existing  in  the  Law  School  and  the  University,  the 
Center's  purpose  is  to  facilitate  research,  publication,  and 
education  related  to  natural  resources  law. 

For  information  about  the  Natural  Resources  Law  Center 
and  Its  programs,  contact: 

Lawrence  J.  MacDonnell,  Director 
Katherine  Taylor,  Executive  Assistant 
Fleming  Law  Building 
Boulder,  Colorado  80309-0401 
Telephone:  (303)492-1286 


Shell  Oil  Coapany  Co—ents  on  the  Secretary's  Responsibilities  for  Off- 
Leaae  Impacts  of  Mineral  Developaent  Under  Section  30  and  His  Indian  Trust 
Responsibilities 


Ttie  following  Shell  Oil  Company  comments  (Exhibit  15)  were  written  in 
response  to  Northern  Cheyenne  proposals  for  special  socioeconomic  coal  lease 
stipulations  included  as  an  Appendix  to  the  Draft  Environmental  Impact 
Statement  (EIS)  for  Rouud  II  Powder  River  Coal  Leasing.  Shell  discusses  two 
aspects  of  the  Secretary's  responsibilities  for  off-lease  mitigation  of 
federal  coal  leasing  activities:  (1)  the  authority  of  Interior  to  impose 
stipulations  in  coal  leases  under  the  Mineral  Leasing  Act  and  (2)  the  trust 
responsiDility  of  the  Secretary  of  the  Interior  toward  Indians.  Thus,  they 
address  both  the  Northern  Cheyenne  Tribe's  proposals  and  Pring's  arguments. 

Shell's  comments  oppose  the  Northern  Cheyenne  Tribe's  proposals,  which 
were  made  consistent  with  its  position  in  the  Round  I  Powder  River  lease 
sale  suit.  As  discussed  above,  the  Tribe  in  Northern  Cheyenne  has 
successfully  challenged  the  original  Round  I  Powder  River  Basin  EIS  in  the 
Federal  District  Court  for  the  District  of  Montana  for  failure  of  the 
Secretary  to  adequately  consider  the  off-site  impacts  to  its  reservation 
and,  if  such  consideration  indicates  adverse  impacts,  implement  measures  to 
mitigate  such  impacts.  However,  Shell's  comments  are  not  necessarily 
inconsistent  with  the  Nortnern  Cheyenne  decision.  Shell  acknowledges  the 
duty  of  the  Secretary  to  adequately  consider  the  effects  from  mineral 
leasing  on  Indians  uuder  NEPA  and  his  Indian  trust  responsibilities.  Though 
tiie  court  held  that  the  Secretary  must  implement  mitigation  measures  if, 
after  consideration  of  the  off-lease  Impacts,  he  identified  "deleterious 
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impacts"  to  the  reservation,  it  did  not  expressiy  require  the  Secretary  to 
aevelop  lease  stipulations  that  mitigate  such  projected  off-lease  impacts  to 
tne  reservation.  fne  court  thus  left  open  the  method(s)  by  which  the 
Secretary  was  to  implement  mitigation  measures  to  alleviate  such  forecasted, 
identified,  adverse,  off-lease  socioeconomic  impacts  to  the  Northern 
Oieyenue  reservation. 

AS  noted  in  the  introduction  to  this  chapter,  because  this  issue  has 
not  yet  oeen  addressed  in  any  court  decision,  there  is  no  clearcut  answer  as 
to  the  extent  of  the  Secretary's  section  30  "public  welfare"  authority  to 
impose  socioeconomic  mitigation  stipulations  on  Federal  mineral  lessees, 
taou^  the  iJoard  of  Land  Appeals  decision  in  Blackhawk  clearly  turned  on  the 
majority's  interpretation  of  sucn  authority  in  section  30  as  it  applied  to 
physical  damage  mitigation  stipulations. 

Waetner  and  to  what  extent  suca  socioeconomic  stipulations  are  autho- 
rized under  section  30  wixl  depend  on  the  facts  of  each  case  and  the  reason- 
aoleuess  and  clearness  of  such  stipulations  examined  in  ther  totality;  e.g. , 
the  nexus  of  lease  activity  to  the  socioeconomic  impact(s);  whether  the 
stipulations  attempt  to  enter  an  area  of  private  tort/nuisance  law  governed 
Dy  State  authority;  whether  such  stipulations  will  in  effect  preclude  or 
unreasonaoly  interfere  witn  mineral  development;  and  what  sanction(s)  will 
oe  imposed  for  violation  of  the  stipulations  (lease  cancellation,  suspension 
or  activities,  monetary  penalties). 
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EXHIBIT  15 


ATTACHMENT  TO 


COMMENTS  OF  SHELL  MINING  COMPANY  OPPOSING  THE  PROPOSED 
LEASE  STIPULATIONS  SUGGESTED  BY  THE  NORTHERN  CHEYENNE  TRIBE 
CONTAINED  IN  DRAFT  ENVIRONMENTAL  IMPACT  STATEMENT  FOR  ROUND  II 
COAL  LEASE  SALE  IN  THE  POWDER  RIVER  REGION 

LEGAL  ANALYSIS 

The  Interior  Department  Does  Not  Have  a  Legal  Duty  to 
Fashion  or  Adopt  Measures  to  Mitigate  the  Adverse  Impacts 
of  the  Proposed  Powder  River  Regional  Coal  Development 

In  their  proposed  lease  stipulations  (set  forth  in  Appendix  F 
to  the  Draft  Environmental  Impact  Statement  dated  January  1984 
for  Round  II  Coal  Lease  Sales  in  the  Powder  River  Region)  the 
Northern  Cheyenne  Tribe  asserts  that  "The  Department  of  the 
Interior  is  obliged  to  consider,  fashion,  and  adopt  measures 
to  mitigate  the  adverse  impacts  of  the  proposed  Powder  River 
Regional  Coal  Development."  It  is  the  conclusion  of  this 
analysis,  that,  at  most,  the  Interior  Department's  responsi- 
bilities extend  to  considering  mitigation  measures.  No  legal 
requirement  that  the  Department  fashion  or  adopt  such  measures 
is  cited  by  the  Tribe.  The  Mineral  Landii  Leasing  Act,  on 
which  competitive  coal  leasing  is  based,  sets  forth  only  the 
very  general  standard  that  federal  coal  leases  may  contain 
provisions  "...  for  the  protection  of  the  interest  of.  the 
United  States  .  .  ,  [and]  for  the  safeguarding  of  the  public 
welfare.  .  .  ."  30  U.S.  CODE  §187.  The  regulations  im- 
plementing the  Mineral  Lands  Leasing  Act,  insofar  as  com- 
petitive coal  leasing  is  concerned,  only  mention  mitigation 
one  time,  and  this  reference  fits  under  the  heading  of  con- 
sidering mitigation  rather  than  being  an  affirmative  obli- 
gation to  fashion  or  adopt  mitigation  measures.  The  regu- 
lations state: 

Public  hearings  shall  be  held  in  the  region  fol- 
lowing the  release  of  the  draft  environmental  impact 
statement  to  announce  and  discuss  the  results  of  the 
ranking  and  selection  process  and  the  potential 
impacts,  including  proposed  mitigation  measures. 

43  C.F.R.  §3420.3-4. 

It  is  instructive  to  note  that  in  regulations  governing  other 
activities,  such  as  outer  continental  shelf  leasing  or  oil  and 
gas  leasing  in  Alaska,  when  the  Interior  Department  has 
imposed  a  duty  to  develop  mitigation  measures,  the  language  is 
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very  clear.  For  example,  in  the  OCS  area,  the  Director  is 
required  to  "develop  measures,  including  lease  stipulations 
and  conditions,  to  mitigate  adverse  impacts  on  the  environ- 
ment." 43  C.F.R.  §3315.1.  The  absence  of  such  language  in 
the  competitive  coal  lease  sale  area  would  strongly  imply  that 
the  obligation  on  the  Interior  Department  to  develop  such 
mitigation  measures  does  not  exist. 

Rather,  the  BLM's  obligations  in  connection  with  competitive 
leasing  are  to  thoroughly  consider  environmental  impacts, 
including  economic  and  sociological  impacts,  and  to  consult 
with  Indian  tribal  governments  which  administer  lands  in  or 
near  the  area  under  consideration.  43  C.F.R.  §§3420.1-7  and 
3420.2(c)(2).  The  Draft  EIS  itself  indicates  that . the  BLM  is 
clearly  meeting  these  requirements. 

Further,  the  National  Environmental  Policy  Act  does  not 
require  the  Department  to  go  beyond  a  thorough  analysis  and 
consideration  of  the  environmental  impacts  of  various  al- 
ternative actions.  Stryker's  Bay  Neighborhood  Council,  Inc. 
V.  Karl en,  444  U.S.  TH  (1980)  .  The  Draft  Environmental 
Impact  Statement  in  question  does  comprehensively  consider  the 
environmental  impacts  of  various  levels  of  leasing.  An- 
ticipated economic  and  social  impacts  are  included  in  this 
analysis  including  the  projected  impacts  on  the  Northern 
Cheyenne.   This  analysis  is  all  that  is  required  by  NEPA. 

Moreover,  while  the  Northern  Cheyenne  refer  to  the  Interior 
Department's  trust  responsibility  toward  Indian  tribes,  _it 
would  be  a  great  expansion  o^  nhTs  trust  responsibility  for  it 
to  mandate  ithe  lease  stipulations  in  Appendix  F.  Uf  course, 
the  ^  truau  xe^p'OTrS'lblli'cy  of"  the  fe'defal  government  toward 
Indians  generally  applies  to  federal  actions  on  the  reser- 
vations themselves.  See,  generally,  F.  COHEN,  HANDBOOK  OF 
FEDERAL  INDIAN  LAW  (1982  ed.)  220-28;  Seminole  Nation  v. 
United  States.  316  U.S.  286,  297  (1942).  It  has  to  be  em- 
phasized that  none  of  the  lease  areas  under  study  are  on  the 
Northern  Cheyenne  reservation. 

A  search  has  revealed  only  a  few  reported  cases  in  v^hich  the 
trust  responsibility  has  been  successfully  relied  upon  to 
require  federal  action  off  the  reservation.  An  analysis  of 
these  cases  indicates  that  there  was  always  some  other  legal 
factor  beyond  simply  the  trust  responsibility  itself  which 
required  federal  action.  No  such  additional  legal  factor 
requires  the  inclusion  of  the  lease  stipulations  of  Appendix 
F.  In  Morton  v.  Mancari,  417  U.S.  535  (1974),  the  Supreme 
Court  held  that  the  antidiscrimination  language  in  the  1964 
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Civil  Rights  Act  did  not  repeal  the  Indian  employment  pre- 
ference contained  in  the  1934  Indian  Reorganization  Act  for 
jobs  within  the  Bureau  of  Indian  Affairs.  In  reaching  this 
conclusion,  the  Court,  of  course,  relied  upon  the  Indian 
Reorganization  Act  as  well  as  the  government's  fiduciary 
responsibility  to  the  Indians.  In  Morton  v.  Ruiz,  415  U.S. 
199  (1974),  the  Supreme  Court  held  that  general  assistance 
benefit  payments  under  the  Snyder  Act  were  available  to 
Indians  living  near,  but  not  on,  a  reservation  despite  BIA 
regulations  to  the  contrary.  The  Court  felt  Congress  had  been 
given  misleading  testimony  by  the  BIA  concerning  the  avail- 
ability of  benefits.  The  Court  relied  on  this  possible 
misstatement,  statutory  interpretation  of  the  Snyder  Act 
itself,  and  procedural  inadequacies  in  adopting  the  BIA  policy 
at  issue  in  addition  to  the  fiduciary  responsibility  the 
government  owed  to  the  Indians  in  invalidating  the  regulations 
prohibiting  the  payments  as  arbitrary  and  capricious.  Fi- 
nally, in  Pyramid  Lake  Paiute  Tribe  v.  Morton,  (D.D.C.  1972) 
354  F.Supp.  252,  a  United  States  District  Court  held  that  the 
Secretary  was  required  by  existing  court  decrees,  and  his  own 
regulations,  and  the  fiduciary  obligation,  not  to  divert  water 
unnecessarily  from  Pyramid  Lake. 

Thus,  in  these  few  instances  where  the  trust  responsibility  of 
the  federal  government  to  the  Tribes  has  extended  to  federal 
actions  off  the  reservation,  there  has  been  some  directly 
affected  Indian  property  right  (Pyramid  Lake  Paiute  Tribe 
case)  or  a  statutory  obligation  separate  and  apart  from  the 
trust  responsibility  (Mancari  and  Ruiz  cases).  The  Northern 
Cheyenne  Tribe's  assertion  that  tlTi  Federal  trust  responsi- 
bility requires  federal  action  to  impose  these  lease  stipu- 
lations not  otherwise  required  by  statute  on  leases  located 
off  the  reservation  is  analogous  to  the  effo.rt  in  the  case  of 
Donohue  v.  Butz  to  have  a  portion  of  a  national  park  to  which 
an  Indian  group  had  no  property  or  treaty  claim  set  apart  to 
them.  In  that  case,  a  U.S.  District  Court  ruled  that  the 
trust  responsibility  did  not  extend  so  far  as  to  create 
otherwise  non-existent  rights.  (D.N.Cal.  1973)  363  F.Supp. 
1316.  The  Court  distinguished  the  Mancari,  Ruiz ,  and  Pyramid 
Lake  cases  stating: 

All  of  these  cases  have  involved  or  at  least  re- 
ferred to  the  trust  responsibility  doctrine  in  the 
context  of  particular,  recognizable  Indian 
rights  ....   In   the   pending   case  we   find  no 
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comparable  context  of  particular,  recognizable 
rights  of  plaintiffs  upon  which  to  invoke  the 
doctrine  of  trust  responsibility. 

363  F.Supp.  at  132A. 

In  summary,  contrary  to  the  assertion  of  the  Northern  Cheyenne 
Tribe,  there  is  no  general  legal  requirement  that  the  Sec- 
retary do  more  than  consider  mitigation  measures.  He  need  not 
fashion  or  adopt  these. 
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The  Relatlonahip  Between  Sections  30  and  35  of  the  Mineral  Leasing  Act 

Most  advocates  of  a  broad  interpretation  of  the  Secretary's  section  30 
"public  welfare"  authorities  fall  to  discuss  in  any  detail  the  relationship 
of  tills  authority  to  the  30%  redistribution  of  mineral  lease  revenues  to  the 
States  under  section  35  of  the  MLA,  as  amended,  30  U.S.C.  191  (1982).  The 
legislative  history  of  section  35,  as  amended  by  section  9  of  FCLAA  in 
August  of  1976,  and  section  3i7(a)  of  FLPMA  in  October  1976,  Indicates  that 
Congress  expressly  considered  such  distributions  to  be  funds  available  to 
respond  to  community  impacts  caused  by  MLA  authorized  activities. 

Section  35  originally  provided  that  States  would  receive  37.5%  of  the 
mineral  revenues  received  by  the  Federal  Government  within  their  jurisdic- 
tions, with  Congress  stating  policy  that  the  funds  be  used  for  school  and 
road  construction  and  maintenance.  fly  section  9  of  the  FCLAA,  this  per- 
centage was  increased  to  50%  and  the  Congresslonally  Intended  uses  of  such 
distribution  were  expanded  to  include  planning  activities  and  construction 
of  public  facilities  and  provision  of  public  services.  Act  of  August  4, 
1976,  Pub.  L.  No.  94-337,  90  Stat.  1083,  1089-90,  amending  30  U.S.C.  Section 
191  (1976) .3/ 

The  House  of  Reprentatives '  report  accompanying  the  revision  of  section 
35  in  tiie  FCLAA  explained  the  Increase  in  the  distribution  percentage  and 


y  Though  section  35  of  the  MLA  authorizes  the  above  uses  of  funds  it  dis- 
trlDutes  to  tue  States,  the  apportionment  of  such  funds  is  left  to  the  States 
and  local  governments.  Wtiether  they  use  such  funds  for  congresslonally  in- 
tended purposes,  neitner  Interior  officials  nor  other  political  subdivisions 
or  public  or  private  entities  have  the  right  to  compel  the  State  legislatures 
to  distrlDute  such  funds  in  any  particular  manner.  See  King  County  v.  Seattle 
School  District  No.  1,  263  U.S.  361  (1923). 
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the  expauded  uses  to  which  it  could  oe  applied,  in  H.R.  Rep.  No.  94-681, 

y^itn  U)us.,  1st  Sess.  ly  (1973),  as  follows: 

The  additional  12  1/2  percent  that  will  go  to  the  States  is 
not  earmariced  for  scnools  and  roads,  and  may  be  spent  by 
the  States  for  planning  public  facilities  and  public  ser- 
vices, giving  priority  to  those  communities  impacted  by  the 
mineral  development. 


Section  J17(a)  of  FLPHA.,  passed  in  October  1976,  Pub  L.  94-579,  90 
Stat.  277U,  further  amended  section  35  to  provide  that  the  redistributed 
runds  were  "to  be  used  by  such  State  and  it  subdivisions,  as  the  legislature 
or  tne  state  may  direct  giving  priority  to  those  subdivisions  of  the  State 
socially  or  economically  impacted  by  development  of  minerals  leased  under 
tais  Act,  for  (i)  planning,  (ii)  construction  and  maintenance  of  public 
facilities,  and  (iii)  provision  of  puolic  service.  ..."  The  Senate  Re- 
port accompanying  the  bill  which  becaiae  FLPMA  explained  this  provision,  in 
S.  Rep.  No.  94-563,  94th  Cong,,  1st  Sess.  63-64  (1975),  as  follows:  4/ 

It  now  appears  that  many  of  the  western  public  land  States 
will  experience  substantial  oil  shale  and  coal  development 
in  tne  near  future.  If  so,  State  and  local  governments  will 
have  to  provide  a  wide  range  of  community  services  to  large 
nojaoers  of  new  residents.  Roads  and  schools  are  just  two 
of  those  services.  Water  and  sewer  treatment  plants,  health 
ana  energy  services,  police  and  fire  protection  all  must  be 
considered,  planned  and  funded.  The  Committee  recognizes  a 
need  to  alter  section  35  Lof  the  Mineral  Leasing  Act  of 
1920]  to  provide  necessary  flexibility  to  State  and  local 
governments  to  accommodate  tne  inevitable,  extraordinary 
economic,  social  and  environmental  effects  which  such 
"energy  Dooms"  will  have.  Tne  Federal  Government  has  the 
responsiDility  of  assisting  local  people  who  must  bear  the 
often  severly  adverse,  localized  impacts  of  fuels 
development  which  benefits  the  public  on  a  nationwide  basis. 

77  m  section  317(c)  of  FLPi-lA,  Congress  again  dealt  with  the  social  and 
economic  lupacts  of  uiineral  development,  providing  the  Secretary  the  author- 
ity to  "maice  loans  to  States  and  tueir  political  subdivisions  in  order  to 
relieve  social  or  economic  impact  occasioned  by  the  development  of  minerals 
leased  in  such  States  .  .  .  ."  Because  section  317(c)  has  never  been  funded. 
However,  it  is  uncertain  how  mucu  weight  to  accord  this  language. 
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One  Interpretation  ot  the  Secretary's  authority  to  Impose  socioeconomic 
mitigation  stipulations  is  that  through  section  35 's  distribution  of  rents 
and  royalties  to  the  States  as  amended  by  section  9  of  FCLAA  and  section 
317 (a)  of  FLPMA,  Congress  intended  this  section  to  be  the  only  mechanism  to 
mitigate  socioeconomic  impacts  of  Federal  mineral  lease  development.  Another 
Interpretation  of  trie  Secretary's  authority  under  section  35  is  that  the  Con- 
gress did  not  intend  it  to  be  the  only  method  available  to  the  Secretary  to 
mitigate  adverse  socioeconomic  effects  of  Federal  mineral  lease  development. 

The  best  view,  however,  is  that  section  35  Is  the  exclusive  method  by 
wnicn  tne  Secretary  is  authorized  to  pay,  or  require  lessees  to  pay,  money 
to  the  States  to  use  for  socioeconomic  impact  mitigation  measures.  Under 
tnis  view,  section  30  could  not  authorize  a  BLM  lease  stipulation  obligating 
a  lessee  to  pay,  directly  or  Indirectly,  money  to  States,  localities  or 
other  entities  or  individuals,  other  than  that  imposed  by  applicable  State 
or  local  taxes,  and  not  including  any  prepayment  of  taxes  scheme  that  was 
not  generally  applicable  to  anyone  conducting  the  same  economic  activity 
anywhere  in  that  jurisdiction.  Such  a  stipulation  would  be  inconsistent 
witu  trie  purpose  and  operation  of  section  35. 

Moreover,  Congress  has  assented  to  State  and  local  tax  laws  applying  to 
Federal  lessees  in  section  32  of  the  MLA,  30  U.S.C.  section  189  (1982),  and 
the  Supreme  Court  has  held  triat  State  taxes  on  Federal  lessees'  mineral  de- 
velopment activities  do  not  impermissibly  conflict  with  the  purpose  of  the 
tiLk.      Commonwealth  Edison  Co.  v.  Montana,  453  U.S.  609  (1981).   Such  taxes 
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"upon  improvements,  output  of  miaes,  or  other  rights,  property,  or  assets  of 
any  xessee"  (30  U.S.C  189),  of  course,  must  apply  in  like  manner  to  persons 
conducting  the  same  mineral  activity  on  private  or  State  lands. 

because  section  J5  provides  expressly  for  direct  financial  assistance 
to  tne  States  impacted  by  Federal  mineral  lease  development  and  section  32 
authorises  States  and  localities  to  tax  mineral  development  of  such  leases, 
it  IS  apparent  Congress  intended  these  sections  to  be  the  exclusive  mecha- 
nisms autnorizing  airect  financial  assistance  to  mitigate  off-lease  socio- 
economic and  otiier  impacts  caused  by  Federal  mineral  lease  development. 


X-102 


I 


Chapter  XI 

Bibliographical  Material 

This  final  chapter  of  the  Reference  Guide  Is  composed  of  reference 
materials  listed  In  a  1984  Westvlew  Press  (Boulder,  Colorado)  publication- 
entitled  Socioeconomic  Impact  Management;  Design  and  Implementation  authored 
by  John  Halstead,  Robert  Chase,  Steve  Murdock  and  Larry  Leistritz.  The  book 
is  a  thorough  and  balanced  work,  designed  to  "(1)  outline  several  conceptual 
framewortcs  for  designing  impact  management  programs,  (2)  identify  situations 
wnich  create  a  need  for  impact  management,  and  (3)  examine  the  key  components 
of  Impact  management  systems,  with  attention  to  both  conceptual  bases  for 
choosing  among  alternative  approaches  and  practical  considerations  in 
implementing  them"  (p.  xii) . 

Socioeconomic  Impact  Management  covers  an  array  of  mitigation  design 
topics.  Tnis  Reference  Guide  centers  on  jurisdictional  and  authority  Issues. 
As  such,  tney  complement  each  other  and  should  be  useful  in  different  ways  to 
different  potential  users. 

For  users  of  the  Reference  Guide,  Socioeconomic  Impact  Management  may  be 
valuaDle  in  operationaiizing  mitigation  processes  after  basic  jurisdictional 
issues  are  resolved.  The  section  here  included,  References,  should  also  be 
helpful  in  sucn  endeavors,  facilitating  the  acquisition  of  additional 
materials. 
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EXHiblT     lb 


Socioeconomic 
Impact  Management 

Design  and  Implementation 

John  M.  Halstead,  Robert  A.  Chase, 
Steve  H.  Murdock,  and  F.  Larry  Leistritz 


Westview  Press  /  Boulder  and  London 
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